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Fill in this information to identify the case:

Debtor 1

Magnesium Corporation of America

Debtor 2

{Spouse, if filing)

United States Bankruptcy Court for the:  Southern District of New York
Case number 01-14312 (MKV)

Official Form 410

Proof of Claim

04/16

i

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C, § 503,

Filers must leave out or redact information that is entitled to privacy on this form or on any attached documents. Attach redacted copies of any
documents that support the claim, such as promissory notes, purchase orders, invoices, itemized statements of running accounts, contracts, judgments,
mortgages, and security agreements. Do not send original documents; they may be destroyed after scanning. If the documents are not available,

explain in an attachment.

A person who files a fraudulent claim could be fined up to $500,000, imprisoned for up to 5 years, or both. 18 U.S.C. §§ 152, 157, and 3571.

Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received.

m Identify the Claim

Who is the current
creditor?

United States of America (on behalf of United States Environmental Protection Agency)
Name of the current creditor (the person or entity to be paid for this claim)

Other names the creditor used with the debtor

2. Has this claim been & No
i acquired from
someone else? U ves. From whom?
:3. Where should notices Where should notices to the creditor be sent? Where should payments to the creditor be sent? (if

and payments to the
creditor be sent?

Federal Rule of
Bankruptcy Procedure
(FRBP) 2002(g)

one already filed?

Do you know if anyone
else has filed a proof
of claim for this claim?

Does this claim amend

different)
U.S. Attorney's Office, SDNY
Name Name
86 Chambers Street
Number Street Number Street
New York NY 10007
City State ZIP Code City State ZIP Code
Contact phone (212) 637-2674 Contact phone
Contact email Christine.poscablo@usdoj.gov Contact email
Uniform claim identifier for electronic payments in chapter 13 (if you use one):
E?.i No
O Yes. Claim number on court claims registry (if known) Filed on

7DD/ YYYY

0 Yes. Who made the earlier filing?

Official Form 410

Proof of Claim page 1
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m Give Information About the Claim as of the Date the Case Was Filed

6. Do you have any number ﬁ No

. you use to identify the
. debtor?

O Yes. Last 4 digits of the debtor’s account or any number you use to identify the debtor:

7. How much is the claim?

$_see attached . Does this amount include interest or other charges?
No

U Yes. Attach statement itemizing interest, fees, expenses, or other
charges required by Bankruptcy Rule 3001(c)(2)(A).

‘8. What is the basis of the
. claim?

Examples: Goods sold, money loaned, lease, services performed, personal injury or wrongful death, or credit card.
Attach redacted copies of any documents supporting the claim required by Bankruptcy Rule 3001(c).

Limit disclosing information that is entitled to privacy, such as health care information.

see attached

9. Is all or part of the claim
secured?

mNo

Q) Yes. The claim is secured by a lien on property.
Nature of property:
U Real estate. If the claim is secured by the debtor’s principal residence, file a Mortgage Proof of Claim
Attachment (Official Form 410-A) with this Proof of Claim.

O Motor vehicle
QO Other. Describe:

Basis for perfection:
Attach redacted copies of documents, if any, that show evidence of perfection of a security interest (for
example, a mortgage, lien, certificate of title, financing statement, or other document that shows the lien has
been filed or recorded.)

Value of property: $

Amount of the claim that is secured: 3

(The sum of the secured and unsecured
amounts should match the amount in line 7.)

Amount of the claim that is unsecured: $

Amount necessary to cure any default as of the date of the petition:  §

10. Is this claim based on a
lease?

11. Is this claim subject to a
right of setoff?

Annual Interest Rate (when case was filed) %
Q Fixed
O variable
Ei No
O Yes. Amount necessary to cure any default as of the date of the petition. $

U No
¥ Yes. Identify the property: See attached

Official Form 410

Proof of Claim

¢
!
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2.

Is all or part of the claim
entitled to priority under
11 U.8.C. § 507(a)?

A claim may be partly
priority and partly
nonpriority. For example,
in some categories, the
law limits the amount
entitled to priority.

O No

M Yes. Check one:

O Domestic support obligations (including alimony and child support) under
11 U.S.C. § 507(a)(1)(A) or (a)(1)(B).

a Up to $2,850* of deposits toward purchase, lease, or rental of property or services for

personal, family, or household use. 11 U.S.C. § 507(a)(7).

] Wages, salaries, or commissions (up to $12,850*) earned within 180 days before the
bankruptcy petition is filed or the debtor's business ends, whichever is earlier.
11 U.S.C. § 507(a)(4).

!j Taxes or penalties owed to governmental units. 11 U.S.C. § 507(a)(8).

B contributions to an employee benefit plan. 11 U.S.C. § 507(a)(5).

Q other. Specify subsection of 11 U.S.C. § 507(a)(__) that applies.

Amount entitled to priority

$_see attached

$

$

* Amounts are subject to adjustment on 4/01/19 and every 3 years after that for cases begun on or after the date of adjustment.

. The person compileting
this proof of claim must
sign and date it.

FRBP 9011(b).

If you file this claim

i electronically, FRBP
5005(a)(2) authorizes courts
to establish local rules
specifying what a signature
is.

A person who files a
fraudulent claim could be
fined up to $500,000,
imprisoned for up to 5
years, or both.

18 U.S.C. §§ 152, 157, and
3571.

Official Form 410

Check the appropriate box:

OB 0O

| am the creditor.

| am the creditor’s attorney or authorized agent.

| am the trustee, or the debtor, or their authorized agent. Bankruptcy Rule 3004.
| am a guarantor, surety, endorser, or other codebtor. Bankruptcy Rule 3005.

I understand that an authorized signature on this Proof of Claim serves as an acknowledgment that when calculating the
amount of the claim, the creditor gave the debtor credit for any payments received toward the debt.

| have examined the information in this Proof of Claim and have a reasonable belief that the information is true

and correct.

| declare under penalty of perjury that the foregoing is true and correct.

Executed on date “/ /M 3, Zé‘/?

gnature

MM/ DD / YYY¥

=S

T

Print the name of the person who is completing and signing this claim:

Name

Title

Company

Address

Contact phone

Ken Wangerud

First name Middle name Last name

Remedial Project Manager, Superfund Remedial Program

United States Environmental Protection Agency

Identify the corporate servicer as the company if the authorized agent is a servicer.

1595 Wynkoop Street

Number Street

Denver CcO 80202

City State ZIP Code

(303) 312-6703 Email Wangerud.ken@epa.qov

Proof of Claim

page 3
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JOON H. KIM

Acting United States Attorney
Southern District of New York

By: CHRISTINE S. POSCABLO
Assistant United States Attorney

86 Chambers Street, 3rd Floor

New York, New York 10007

Tel. No.: (212) 637-2674

Fax No.: (212) 637-2702

E-mail: christine.poscablo@usdoj.gov

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

)
In re: ) Chapter 7
)
MAGNESIUM CORPORATION OF AMERICA, )
)  Case No. 01-14312 (MKYV)
Debtor. )
)  Case No. 01-14311 (MKYV)
)
In re: ) (Jointly Administered)
)
RENCO METALS, INC., )
)
Debtor. )
)

PROOF OF CLAIM OF THE UNITED STATES OF AMERICA ON BEHALF OF THE
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY AND THE UNITED
STATES DEPARTMENT OF THE INTERIOR

1. The United States of America (the “Government”) files this proof of claim (the
“Proof of Claim™) on behalf of the United States Environmental Protection Agency (“EPA”) and
the United States Department of the Interior (“DOI”), including its components the Bureau of Land
Management (“BLM”) and the United States Fish and Wildlife Service (“FWS”), against debtors

Magnesium Corporation of America (“MagCorp”) and Renco Metals, Inc. (“Renco Metals™)

(collectively, “Debtors™), for the recovery of: (1) response costs incurred and to be incurred by the
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Government under the Comprehensive Environmental Response, Compensation, and Liability Act
(“CERCLA”), 42 U.S.C. §§ 9601-9675, and (2) natural resource damages, including assessment
costs, under Section 107 of CERCLA, in connection with Debtors’ operation of a magnesium
production facility located in Rowley, Utah, adjacent to the Great Salt Lake and approximately 23
miles west of Grantsville, Utah (the “Utah Facility”). In addition, with respect to equitable
remedies that are not within the Bankruptcy Code’s definition of “claim,” 11 U.S.C. § 101(5), this
Proof of Claim is filed in a protective fashion only.

2. This Proof of Claim incorporates by reference herein and supplements, but does not
replace or revoke, the proofs of claim filed by the United States on behalf of EPA against Debtors,
dated February 20, 2002, and the request for payment of administrative expenses filed by the
United States on behalf of EPA, dated February 18, 2003. This Proof of Claim does not affect the
proofs of claim previously filed by the United States on behalf of DOI (for BLM) dated February
19, 2002, March 27, 2002, and April 19, 2004, or the request for payment of administrative
expenses filed by the United States on behalf of DOI (for BLM), dated February 18, 2003. The
previously filed proofs of claim and requests for payment of administrative expenses are attached
hereto for the convenience of the Court as Exhibits A-G.

BACKGROUND

3. The Utah Facility processes brine from the Great Salt Lake and produces
magnesium and magnesium alloys, liquid chlorine, hydrochloric acid, ferrous and ferric chloride,
calcium chloride, and potassium salts. It is one of the largest producers of magnesium in the

world.
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4. At times pertinent hereto, the Utah Facility generated at least five different
hazardous wastes and/or treated, stored, or disposed of them in on-site landfills, ditches, and
surface impoundments. It also generated and/or treated, stored or disposed of solid waste
containing hazardous substances, including dioxins, furans, hexachlorobenzene (“HCB”),
polychlorinated biphenyls (“PCBs”), arsenic, and chromium. The Utah Facility comprised
approximately 4,525 acres, and was a “facility” within the meaning of CERCLA Section 101(9),
42 U.S.C. § 9601(9).

5. The Utah Facility was constructed in 1972 by National Lead, Inc., and, in 1980,
was purchased by AMAX, Inc., and operated through debtor MagCorp, which at that time was a
subsidiary of AMAX, Inc., named AMAX Magnesium Corp. In 1989, RENMAG, Inc., purchased
AMAX Magnesium Corp. and changed its name to Magnesium Corporation of America.

6. Debtor Renco Metals, a holding company, became the 100% direct owner of
MagCorp in 1993.

7. Debtor MagCorp operated the Utah Facility until June 24, 2002, when the Court
approved a sale of substantially all of MagCorp’s assets to US Magnesium LLC (“US Mag”),
over the objection of the United States. US Mag was created by Renco Metals’ parent
corporation, The Renco Group, Inc. (“Renco Group”), for the specific purpose of purchasing
MagCorp’s assets from its bankruptcy estate. US Mag currently owns and operates the Utah
Facility.

8. During the periods relevant to this Proof of Claim, Ira Rennert (“Rennert”) was the
Chairman of the Board of Renco Group, Renco Metals, and MagCorp, the sole director of Renco

Metals, and the Chief Executive Officer of Renco Group and Renco Metals. Rennert, individually
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or through trusts and corporations created and controlled by him, controlled Renco Group, Renco
Metals, and MagCorp, and treated them as a single entity. Rennert, through Renco Group and
other affiliated organizations, controlled Renco Metals, including designation of Renco Metals’
board of directors and officers, Renco Metals’ management policies, its mergers, sales of assets,
and debt transactions, and its exercise of control over MagCorp. Additionally, because of
significant transfers of assets from MagCorp to Renco Metals and its owners, both MagCorp and
Renco Metals were, at all relevant times, undercapitalized, insolvent on a balance sheet basis,
and unable to pay their debts to the Government for their environmental liabilities. With respect
to the time periods and matters at issue in this case, Renco Metals and MagCorp are alter egos of
one another, and of Rennert and his affiliates.

0. At relevant times, MagCorp’s operations at the site have been controlled by
Rennert, including through Renco Metals. Renco Metals acted as an operator of the Utah
Facility for the purpose of the environmental laws, in that it and its agents through or at the
behest of Renco Group and Rennert participated in and/or approved decisions at the Utah
Facility related to disposal and management of that Utah Facility’s hazardous wastes, and
managed, directed, or conducted operations relating to the disposal of hazardous waste and
compliance with environmental regulations.

THE GOVERNMENT’S PREVIOUSLY FILED PROOFS OF CLAIM AND REQUESTS
FOR PAYMENT OF ADMINISTRATIVE EXPENSES

Claim Previously Filed on Behalf of EPA
10. The United States on behalf of EPA filed a proof of claim dated February 20, 2002,
against Debtors for civil penalties under Section 3008 of the Solid Waste Disposal Act, as

amended by the Resource Conservation and Recovery Act of 1976 and the Hazardous and Solid

4



01-14312-mkv Claim 60-1 Filed 03/15/17 Pg 8 of 17

Waste Amendments of 1984 (collectively, “RCRA™), 42 U.S.C. § 6928, with respect to violations
of federal and State of Utah hazardous waste regulations at the Utah Facility.

11.  Asdescribed in the February 20, 2002 proof of claim on behalf of EPA, the
Government’s claim for civil penalties covers a period beginning five years prior to January 16,
2001. The civil penalties accrued each day after that date until the date of the sale of the Utah
Facility from Debtors to US Mag. The penalties are to be determined by the Court in an amount
not to exceed $25,000 per violation per day through January 30, 1997, and not to exceed $27,500
per violation per day after January 30, 1997. During the relevant period, Debtors were responsible
for multiple violations per day.

12. The February 20, 2002 proof of claim also asserted, on a protective basis, Debtors’
obligations to comply with (a) RCRA; (b) an Administrative Order on Consent, effective June 22,
2001, to address an imminent and substantial endangerment from the handling of solid waste at the
Utah Facility containing high concentrations of dioxins, furans, and HCB; and (¢) an
Administrative Order, issued June 15, 2001, to address an imminent and substantial endangerment
from the handling of solid waste at the Utah Facility containing dioxins, furans, HCB, PCBs,
arsenic, and chromium.

Request for Payment of Administrative Expenses
Previously Filed on Behalf of EPA

13. The United States on behalf of EPA filed a request for payment as an administrative
expense of all RCRA penalties accruing post-petition. Such penalties continued to accrue against

Debtors post-petition until the sale of the Utah Facility.
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Claims and Request for Administrative Expenses
Previously Filed on Behalf of DOI

Right-of Way and Rent Liabilities

14. On February 20, 2002, the Government filed a proof of claim against Debtors on
behalf of DOI for rent due in connection with a right-of-way grant (ROW U-54897) to construct
an intake canal and evaporative ponds system (the “Knolls Facility”), to be used in connection
with operations at the Utah Facility, on land owned by the Government and operated by BLM.
The claim also asserted Debtors’ obligation to conduct reclamation of the Government land
subject to the grant. At the time the Government filed the proof of claim, the amount of the rent
due was $68,969.96, and BLM’s cost estimate for reclamation was $6,051,640. On March 27,
2002, the Government filed an amended proof of claim stating that the reclamation liability is
asserted on a protective basis with respect to any injunctive obligations Debtors had under ROW
U-54897 and is entitled to administrative priority status. In both the February 20, 2002, and
March 27, 2002 proofs of claim, the Government also asserted administrative priority with
respect to the unpaid rent.

15. The Government filed a request for payment of administrative expenses, dated
February 18, 2003, on behalf of DOI with respect to the rent and reclamation liabilities. As to the
reclamation liabilities, the Government reiterated that the obligation to perform the reclamation is a
non-dischargeable injunctive obligation, but protectively asserted in the alternative that the

reclamation liabilities had administrative priority.
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Liability for Extracted Minerals

16. The Government filed another proof of claim against Debtors on behalf of DOI on
February 20, 2002, in connection with Debtors’ liability for extracting minerals contained in
surface water derived from groundwater on or underlying Government land at the Knolls Facility
without a mineral lease from the Government. The Government asserted a claim for, among other
things, the full value, plus interest, of the minerals Debtors extracted, without deduction for labor
or expenses.

17. On April 19, 2004, the Government filed a second amended proof of claim against
Debtors, supplementing, not replacing or revoking, the previously filed proofs of claim, seeking
$167,399.46, plus interest, for minerals MagCorp extracted from Government land in Sections 33
and 34, Township 3 North, Range 8 West, without a permit from BLM.

CLAIM FOR RESPONSE COSTS UNDER CERCLA BY
UNITED STATES ON BEHALF OF EPA AND DOI

18. During its ownership and operation of the Utah Facility, MagCorp released
hazardous substances from the Utah Facility. These hazardous substances have been determined to
include arsenic, chromium, mercury, copper, zinc, acidic waste water, chlorinated organics,
PCBs, dioxins/furans, HCB, and polycyclic aromatic hydrocarbons (“PAHs”). MagCorp and
Renco Metals are liable to the Government as former owners and/or operators of the Utah Facility at
the time of disposal of hazardous substances pursuant to CERCLA Section 107(a), 42 U.S.C. §
9607(a).

19. Manufacturing operations at the Utah Facility include removing minerals from
Great Salt Lake surface waters and groundwater brines by concentrating the waters in solar

evaporating ponds and in concentrator tanks that utilize waste heat from other facility processes;
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treating the concentrated brine to remove potassium, boron and sulfates; spray drying the brine to
produce an impure anhydrous magnesium-rich powder; melting and chlorinating the powder to
convert magnesium oxide therein into magnesium chloride; separating the molten magnesium
metal from chlorine gas by electrolysis; casting the magnesium into desired products; and
capturing, and recycling or selling, chlorine gas and hydrochloric acid generated in the
electrolytic refining process. Manufacturing facilities include solar evaporation ponds; a boron
plant; a calcium chloride plant; spray dryers; melt cells; electrolytic cells; a chlorine plant;
hydrochloric acid manufacturing plant; a cast house; and a ferrous and ferric chloride processing
plant.

20. Hazardous substances within the meaning of CERCLA Sections 101(14) and 102(a),
42 U.S.C. §§ 9601(14) and 9602(a), have been detected in the soil, groundwater and surface water
at the Utah Facility and include heavy metals, acidic wastewater, PCBs, dioxins/furans, HCB and
PAHs.

21. In response to the continued threat of release of hazardous substances at or from the
Utah Facility, EPA listed the Utah Facility on the National Priorities List, which comprises the most
seriously contaminated sites nationwide, on November 4, 2009.

22. Subsequent to this November 4, 2009 listing, the cleanup of hazardous substances
released at the Utah Facility has principally been addressed under EPA’s Superfund program.

23.  As part of this clean-up effort, EPA has incurred unreimbursed past response and
oversight costs of approximately $5,974,371.05 as of March 1, 2017, which were incurred for,
among other things, participating in and overseeing the remedial investigation and feasibility study

(“RI/FS”) of the Utah Facility in coordination with US Mag, the Utah Department of
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Environmental Quality, and DOI. The remedial investigation involves the collection of data to
characterize site conditions, determine the nature of the contaminants, and assess risks to human
health and the environment. The feasibility study is the mechanism for developing, screening, and
evaluating alternative potential remedial actions.

24. In addition, EPA estimates that future response action and oversight costs at the
Utah Facility will be at least $100.6 million for, among other things, completion of the RI/FS and
remedial action to address uncontrolled releases of contaminants at and from the Utah Facility.

25. Additionally, there are over 15,000 acres of BLM land and mineral rights
surrounding the Utah Facility. Breaches in evaporation pond embankments immediately adjacent
to land owned by BLM have resulted in the release of hazardous substances onto BLM land. In
addition to releases of hazardous waste water, BLM has reason to believe that hazardous
substances may have been released onto BLM land and subsurface ground water from unlined
evaporation ponds and atmospheric deposition. As a result of the release and threatened release
of hazardous substances onto BLM land, at this time, BLM has incurred unreimbursed past
response costs and oversight costs of approximately $361,000, for, among other things,
establishing institutional controls, acquiring safety equipment, conducting response training,
testing, and investigation, and performing oversight. In addition, BLM estimates that future
costs for project management, further investigations, and other response actions and oversight
will be $1,312,000.

26. This Proof of Claim is filed for all unreimbursed past and future response costs,
plus interest, for which Debtors are liable to the United States on behalf of EPA and DOI (on

behalf of BLM) in connection with the release or threatened release of hazardous substances
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from the Utah Facility pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a). Other
potentially responsible parties (“PRPs”), if any, may be jointly and severally liable along with
Debtors.

27. These claims are entitled to administrative expense priority as chapter 11
administrative expenses to the extent that they relate to hazardous substances released from the
Utah Facility during the period when it was property of and/or operated by the estate. See
generally Reading Co. v. Brown, 391 U.S. 471 (1968).

CLAIM FOR NATURAL RESOURCE DAMAGES UNDER CERCLA
BY UNITED STATES ON BEHALF OF DOI

28. Studies and information available to date indicate that hazardous substances
discharged by Debtors at the Utah Facility have injured natural resources, including but not limited
to birds and plants, in the area at and around the Utah Facility.

29. Sections 107(a) and 107(f) of CERCLA, 42 U.S.C. §§ 9607(a) and 107(f), provide
for the recovery of damages for injury to, or destruction or loss of, natural resources caused by the
release of hazardous substances to the environment. Injured natural resources may include, but are
not limited to, birds, mammals, fish, plants, and their supporting habitats. The Government,
including through BLM and FWS, is authorized to act on behalf of the public as a trustee to
recover natural resource damages, including the reasonable cost of assessing the injury to, or
destruction or loss of, natural resources.

30. At this time, BLM and FWS have incurred approximately $123,694 in
unreimbursed costs associated with its assessment of natural resource damages caused by the

release of hazardous substances from the Utah Facility.

10
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31. BLM and FWS estimate natural resource damages in the amount of $12,942,048,
based on the cost of replacing the injured natural resources.

32. This Proof of Claim is filed for assessment costs and natural resource damages
caused by the release of hazardous substances from the Utah Facility for which Debtors are liable
to the Government pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a). Other PRPs, if
any, may be jointly and severally liable along with Debtors.

33. These claims are entitled to administrative expense priority as chapter 11
administrative expenses to the extent that they relate to hazardous substances released from the
Utah Facility during the period when it was property of and/or operated by the estate. See
generally Reading, 391 U.S. 471.

SUBSTANTIVE CONSOLIDATION

34. The United States reserves the right to move for the substantive consolidation of
Debtors’ estates, such that the assets of all Debtors are available to pay the liabilities of all Debtors, to
the extent that such substantive consolidation is warranted by the facts and applicable law.

ADDITIONAL TERMS

35.  This Proof of Claim is filed in a protective manner with respect to any and all
injunctive obligations of Debtors under RCRA, 42 U.S.C. §§ 6901-6992k, ROW U-54897, or other
applicable law. Debtors are liable for any and all injunctive obligations that they are required to
perform under RCRA, RCRA permits, RCRA administrative orders, ROW U-54897, or other
applicable law. It is the Government’s position that a proof of claim is not required to be filed for

such injunctive obligations and requirements.

11
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36.  Nothing herein limits the authority of the Government to pursue the direct and
indirect owners of Renco Metals for Debtors’ environmental liabilities.

37. This Proof of Claim is filed as an unsecured non-priority claim, except to the extent that
(1) any rights of setoff secure the Government’s claims; (ii) any secured/trust interest exists in insurance
proceeds received by Debtors on account of the Government’s claims; (iii) any financial assurance
(such as letters of credit or performance bonds) posted by Debtors in favor of the Government or any
federal agency in connection with the matters discussed herein exists; and (iv) administrative priority
exists with respect to property of the estate for post-petition violations of law, releases of hazardous
substances or response costs incurred, or otherwise.

38. This Proof of Claim is also filed to the extent necessary to protect the
Government’s rights with respect to any insurance proceeds received by Debtors, and any funds
held in escrow by Debtors, in connection with the matters discussed herein.

39. This Proof of Claim is without prejudice to any right under 11 U.S.C. § 553 to set
off, against the claims herein, debts owed (if any) to Debtors by the Government or any federal
agency.

40. The Government has not perfected any security interest on its claims against Debtors.

41. Except as stated in this Proof of Claim, no judgments against Debtors have been
rendered on the claims set forth herein.

42. No payments to the Government have been made by Debtors on the claims set forth

herein.

12
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43. This Proof of Claim reflects certain known liabilities of Debtors to the Government.
The Government reserves the right to amend this Proof of Claim to assert additional liabilities,
including but not limited to liabilities for additional costs for the matters discussed herein.

44. Additional documentation in support of this Proof of Claim is too voluminous to

attach, but is available upon request.

13
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Dated: New York, New York
March 15, 2017

Respectfully submitted,
As to the Law:

JOON H. KIM

Acting United States Attorney for the
Southern District of New York

Attorney for the United States of America

/s/ Christine S. Poscablo

CHRISTINE S. POSCABLO

Assistant United States Attorney

86 Chambers Street, 3rd Floor

New York, New York 10007

Tel. No.: (212) 637-2674

E-mail: christine.poscablo@usdoj.gov

-and -

NATHANIEL DOUGLAS

Deputy Section Chief

Environmental Enforcement Section
Environment and Natural Resources Division

DEBORAH M. REYHER

Senior Counsel

Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice
Washington, DC 20044

14
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Exhibit A
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FORM B10 (Official Form 10) (4/01)
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Unitep STATES BAnkrupTcy Courr _Southern

1
DISTRICT OF Newy York

Name of Debtor

Case Number

01-14312 (REG)

C 1

- M S——
owes

money or property):

United States of America

00 Check box if you are aware that
anyone else has filed a proof of
claim relating to your claim. Attach
copy of statement giving
particulars.

Name and address where notices should be sent:

Bernice Corman ‘

U.S. Dept. of Justice - ENRD

P.0. Box 7611, Washington, DC 20044-7611
Tel%ﬁhone number: (202) 514-1543

O Check box if you have never
received any notices from the
bankruptcy court in this case.

00 Check box if the address differs
from the address on the envelope |
sent to you by the court, i

FILE COPY

Tius Seack 1s FOr Court Usg Onry

Account or other number by which creditor identifies debtor:

Check here

if this claim - TePIaces

(] amends

a previously filed claim, dated:

1. Basis for Claim

O Retiree benefits as defined in 11 U.S.C. § 1114(a)

(date)

O  Goods sold O Wages, salaries, and compensation (fill out below)
U Services performed '

O Money loaned Your SS #:

Ul Personal injury/wrongful death Unpaid compensation for services performed

O Taxes . ' ' ’ A t

X Other -penalties for envt'l violations from ‘ o

(date)

2. Date debt was incurred: 5417 accruing

3. If court judgment, date obtained:

4. Total Amount of Claim at Time Case Filed:

of all interest or additional charges.

$ mnliquidated

If all or part of your claim is secured orentitled to priority, also complete Item 5 or 6 below.
0 Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement

5. Secured Claim.
0J Check this box if your claim is secured by collateral (including a
right of setoff). )
Brief Description of Collateral:

] Real Estate 1 Motor Vehicle
“0 Other

Value of Collateral; §

Amount of arrearage and other charges at time case filed included in
secured claim, if any: $

6. Unsecured Priority Claim.

Specify the priority of the claim:

is earlier - 11 U.S.C. § 507(a)(3).

11 U.S.C. § 507(a)(7).

A3 Check this box if you have an unsecured priority claim
Amount entitled to priority $_Unliquidated

{3 Wages, salaries, or commissions (up to $4,650),* eamed within 90 days before
filing of the bankruptcy petition or cessation of the debtor’s business, whichever

Contributions to an employee benefit plan- 11 US.C. § 507(a}4).

Up to $2,100* of deposits toward purchase, lease, or rental of property or
services for personal, family, or household use - 11 U.S.C. § 507(a)(6).

Alimony, maintenance, or support owed to a spouse, former spouse, or child -

Other - Specify applicable ﬁaiﬁgmhh of 11 U.S.C. § 507(a)( ).
mounts are subject to adjustment on 4/1/04 and every 3 years thereafter with
respect to cases commericed on or after the date of adjustment.

0

O

{1

[0 Taxes or penalties owed to governmental units - 11 US.C. § 507(a)(8).
X

*4

7. Credits: The amount of all payments on this ‘claim has been credited and
deducted for the purpose of making this proof of claim.

8. Supporting Documents: Attach copies of supporting documents, such as
promissory notes, purchase orders, invoices, itemized statements of running
accounts, contracts, court judgments, mortgages, security agreements, and evidence
of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the documents
are not available, explain. If the documents are voluminous, attach a summary.

9. Date-Stamped Copy: To receive an acknowledgment of the filing of your claim,
enclose a stamped, self-addressed envelope and copy of this proof of claim.

Date

(attach c

Sign and print the name and title, if any, of the creditor or other person authorized to file

P wer of attorney, ifany): Edwerck Clhana 1
m / AsvstinY (U5, Briem o

Tuis SPAC@ 1s.FOR Court Use Oxty

§

X
Penalty for presenting fraudulent claim: Fine @up to $500,000 or imprisonment for up to 5 years‘,Jor both. 18 U.S.C. §§ 152 and 3571,
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UNiTED STATES BANKRUPTCY COURT __ Scuithern - District oF _New York
Name ofi febtor Case Number ,
Renco Metals, Inc. : ll- 14311 (REG)
OTE: This form should not sed 1 sin the commencement
of the case. A “requost” for payment of rative e mia) ucsuant iC. §503,
Name of Creditorﬁhc person or other entity to whom the debtor owes | [] Check box if you are aware that
money or property): ‘anyone else has filed a proof of
United States of America claim relating to your claim. Attach
) copy of statement giving
particulars.
Name,and address where notices should be sent: O Check box if you have never
Bernice Corman received any notices from the
. s - bankruptcy court in this case.
U S ]:gept7 6i§ Justice [0 Check box if the address differs
o\ i from the address on the envelope
gla’ghjﬂg%(on’ .C AOOM /611 sent to you by the court.
Telephone number: (2023 514-1543 Tius Seace 1s For Court Use OnLy
Account or other number by which creditor identifies debtor: Check here
if this claim replaces a previously filed claim, dated:
q p
[] amends

1. Basis for Claim O
O

Retiree benefits as defined in 11 U.S.C. § 1114(a)

of all interest or additional charges.

O Goo@s sold Wages, salaries, and compensation (fill out below)
D‘ Services performed Your SS #:
L' Money loaned ) - .
L1 Personal injury/wrongful death Unpaid compensation for services performed
; Taxes  ponalties for envtil violations from o
Other (date) (date)
2. Date debt was incurred: still accruing 3. If court judgment, date obtained:
4. Total Amount of Claim at Time Case Filed: § guliquidated

If all or part of your claim is secured or entitled to priority, also complete Ttem 5 or 6 below.
[ Check this box if claim includes interest or other charges-in addition to the principal amount of the claim. Attach itemized statement

5. Secured Claim. 6, Unsecured Priority Claim.
L] Check this box if your claim is secured by collateral (including a %1 Check this box if you have an unsecure m’“ty‘é}g{é‘e d
right of setoff). Amount entitled to priority § unliqur
Brief Description of Collateral: DSP e\‘;/lfy the ]I;m.onty Ofthe‘ cl.axmé $4,650),% o within 90 davs bef
. ages, salaries, or commissions (up to $4,650),* eamed within 90 days before
[ Real Estate U Motor Vehicle filing of the Bankruptcy petition or cessation of the debtor’s business, whichever
O Other. - is earlier - 11 U.S.C. § 507(a)(3). ’
[ Contributions to an employee benefit plan - 11 U.S.C. § 507(a)(4).
Value of Collateral: [l Upto $2,100* of deposits toward purchase, lease, or rental of property or
. services for personal, family, or household use - 11 U.S.C. § 507(a)(6).
3 Alimony, maintenance, or support owed to a spouse, former spouse, or child -
11 US.C. § 507(a)(7).
. . . [[] Taxes or penalties owed to governmental units - 11 U.S.C. § 507(a)(8).
‘ Amcéurlxt pf arrearage and other charges at time case filed included in ¥, Other - Specify applicable paragraph of 11 US.C. § 507(a)___).
secured claim, if any: § *Amounts are subject to adjustment on 4/1/04 and every 3 years thereafier with
respect to cases commenced on or afier the date of adjustment.

7. Credits:
deducted for the purpose of making this proof of claim.

8.

9. Date-Stamped Copy: To receive an acknowledgment

The amount of all payments on this claim has been credited and

Supporting Documents: Attach copies of supporting documents, such as
promissory notes, purchase orders, invoices, itemized statements of running
accounts, contracts, court judgments, mortgages; security agreements, and evidence
of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the documents
are not available, explain. If the documents are voluminous, attach a summary.

enclose a stamped, self-addressed envelope and copy of this proof of claim. o o

Tiits SPACE i1s FOR Court Usg OnLy

of the filing of your claim,

Date

Z(&llau’a%

th'ﬁi (attach olm

Sign and print the name and title, if any, of the creditor or other person authorized to file

WYD’)ZEL‘} wargh (’Jfltu\i..,

; Plagiront U. S, Ao e

Penalty for presenting fraudulent claim: Fine A}}Jp to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571, -
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JAMES B. COMEY

United States Attorney for the
Southern District of New York
Attorney for United States of America
By: Edward Chang (EC-8218)
Assistant United States Attorney

100 Church Street, 19th Floor

New York, NY 10007

Telephone: (718) 422-5628

'UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
Inre :
MAGNESIUM CORPORATION
OF AMERICA, :
Debtor. :
X
Inre :
RENCO METALS, INC.,
Debtor.
X

{ {

Filed 03/15/17 Pg 4 of 124

Chapter 11

Case No. 01-14312 (REG)

(Jointly Administered)

Case No. 01-41311 (REG) -

PROOF OF CLAIM OF THE UNITED STATES ON BEHALF OF THE UNITED
STATES ENVIRONMENTAL PROTECTION AGENCY

A. Preliminary Statement

1. This Proof of Claim is filed by the United States at the request of the United

States Environmental Protection Agency ("EPA"). The Attorney General is authorized to make

- this Proof of Claim on behalf of the United States. This Proof of Claim relates to:

(a) the liability of Debtors Magnesium Corporation of America ("MagCorp") and

Renco Metals, Inc.A(”Metals") (collectively, "Debtors") for civil penalties and injunctive relief

under Section 3008 of the Solid Waste Disposal Act as amended by the Resource Conservation

and Recovery Act of 1976 and the Hazardous and Solid Waste Amendments of 1984 ("HSWA")
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(collectively "RCRA™"), 42 U.S.C. § 6928, with respect to violations of federai and State of Utah
hazardous waste regulations at the facility ("Facility™) located at Rowley, Utah, approximately 23
miles west of Grantsville, Utah; and

(b) MagCorp’s liability under an Administrative Order on Consent, Docket No.
RCRA—8-2QOO—16, effective June 22, 2001 (“AOC”), to address an imminent and substantial
endangerment from the handling of solid waste at the Facility 'containing high concentrations of
dioxins, furans, and hexachlorobenzene (“HCB”); and

(¢c) MagCorp’s liability under an Administrative Ordér, Docket No. RCRA-8-
2001-05, issued June 15, 2001 (“A0O”), to address an imminent and substantial endangerment
from the handling of solid waste at the Facility containing dioxins, HCB, polychlorinated
biphenyls, arsenic, and chromium.

2. The Facility is located on the southwest shore of the Great Salt Lake in Utah.
The Facility processes brine from the Great Lake and produces magnesium and magnesium
alloys, liquid chlorine, hydrochloric acid, ferrous and ferric chloride, calcium chloride, and
potassium salts.

3. The Facility generates at least five different hazardous wastes and/or treats,
stores, or disposes of them in landfills, ditches, and surface impoundments located there and has
done so since at least 1989. |

4. The Facility generates and handles solid waste containing dioxins, furans,
HCB, polychlorinated biphenyls, arsenic, and chromium.

~ 5. The Facility is owned by MagCorp, which in turn is a wholly owned

subsidiary of Metals.
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B. Basis Of EPA’S Claim For Violations of Hazardous Waste Requirements |
6. The basis for Debtors’ liability at the Facility under Section 3008 of RCRA, 42
U.S.C. § 6928, is as follows:
(a) On or about January 16, 2001, the United States commenced a lawsuit
against, MagCorp and Metals, among other parties, in the United States District Court for the

District of Utah pursuant to Section 3008 of RCRA, 42 U.S.C. § 6928, entitled United States of

America v. Magﬁesium Corporation of America, et al., Case No. 2:01CV0040B (the “Lawsuit”
or the “Complaint”). By this Lawsuit, the United States: (i) seeks civil penalties for MagCorp's
violations of RCRA and certain state hazardous waste regulations; (ii) requests injunctive relief
required to bring MagCorp into compliance with RCRA and all other applicable state and federal
environmental statutes and regulations; and (iii) seeks to establish, among other things, Metals’
liability for the acts and omissions of MagCorp.

(b) The Complaint alleges that MagCorp has violated and continues to violate
various federal ‘and state hazardous waste requirements under RCRA Subchapter I1I, 42 U.S.C.-
§§ 6921 et seq., as follows: First Claim for Relief -- Failure To Make Hazardous Waste
Determinations As A Generator; Second Claim for Relief -- Violation of Standards Pertaining to
Hazardous Waste Generators; Third Claim for Relief -- Violation of Standards Pertaining to
Generators of Used Oil; Fourth Claim for Relief -- Illegal Treatment of Hazardous Waste; Fifth
Claim for Relief -- Illegal Disposal of Hazardous Waste; Sixth Claim for Relief -- Failure to
Comply with Standards for T;eatment, Storage and Disposal of Hazardous Waste in Surface
Impoundments; Seventh Claim for Relief -- Failure to Close Surface Impoundments; Eighth
Claim for Relief -- Failure to Comply with Standards for Treatment, Storage and Disposal of

3
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Hazardous Waste in Landfills; Ninth Claim for Relief -- Illegal Land Disposal; Tenth Claim for
| Relief -- Violation of Groundwater Monitoring Requirement Applicable to Owner/Operators;
Eleventh Claim for Relief -- Violation of Requirement that Owner/Operators File Closure Plans;
Twelfth Claim for Relief -- Violation of Requirement that Owner/Operators Provide Finaecial
Assurances; Thirteenth Claim for Relief -- Violation of Reqﬁirement that Owner/Operators
Minimize Releases; Fourteenth Claim for Relief -- Violation of Requirement that
Owner/Operators Maintain Operating Records; Fifteenth Claim for Relief -- Violatioﬁ of
Requirement that Owner/Operators Analyze Hazardous Wastes; and Sixteenth Claim for Relief
-- Failure to Comply with General Facility Standards Applicable to Owners/Operators.

(¢) The Complaint alleges that MagCorp is a closely held corporation owned
wholly by Metals and controlled by Metals and the owners of Metals. Because of significant
transfers of assets to Metals and the owners of Metals, MagCorp is undercapitalized, insolvent on
a balance sheet basis, and unable to pay its debts to the United States. Metals is liable for
MagCorp’s violations of RCRA and any other acts and omissions of MagCorp alleged in the
Complaint. |

(d) The Complaint requests a civil penalty for violations of federal and state

hazardous waste regulations commencing five years preceding its January 16, 2001 filing and

p—

contirIuing in an amount not to exceed Twenty Five Thousand Dollars ($25,000) for each day of

each violation before January 30, 1997 and not to exceed Twenty Seven Thousand and Five

Hundred Dollars ($27,500) for each day of each violation after January 30, 1997, or such other

amount as determined by the Court. Debtors are liable to the United States for this amount.
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(e) The Complaint requests injunctive relief requiring MagCorp to (i) comply
with RCRA and all applicable environmental laws, (ii) submit a plan with enforceable schedules
to segregate non-hazardous wastes frovm hazardous wastes and manage them separately; (iii)
properly manage, treat, store, dispose, or recycle hazardous wastes; (iv) characterize the nature
and extent of releases; and (v) perform site-wide corrective action for all solid wéste
management units. Debtors are liable to the United States for performing all injunctive relief.

7. The United States hereby asserts a claim against the Debtors for all penalties

described in paragraph 6, including injunctive relief on a protective basis as set forth in

pw below.
C. Basis of EPA’s Claim Under AOC Docket No. RCRA-8-2000-16

8. EPA and MagCorp entered into the AOC, Docket No. RCRA-8-2000-16,
under Section 7003 of RCRA, 42 U.S.C. §§ 6901 et seq., effective June 22, 2001.

| 9. The AOC stated in its “Findings of Fact” that workers could be exposed to

high concentrations of dioxins and/or HCB in or near ditches and ponds at the Facility, in
particular, the “western” ditch and spoils near the western ditch, through ingestion, dermal, or
respiratory exposure.

10. The AOC stated in its “Findings of Fact” that dioxins and HCB could cause
adverse health effects in humans.

11. The AOC stated in its "Conclusions of Law" that the past or present handling
of solid waste at the facility may present an imminent and substantial endangerment to health or

the environment within the meaning of Section 7003 of the Act, 42 U.S.C. § 6973.
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12. The AOC required MagCorp inter alia to (i) conduct testing for dioxins,
furans and HCB at portions of the Facility; (ii) perform a risk assessment of worker exposure to
these substances; (iii) perform remediation as indicated by the risk assessment; (iv) investigate
potential sources of dioxip, furan and HCB formation in its manufacturing process; (v) comply
with certain reporting requirements; and (vi) submit a work plan to implement these tasks.

13. The United States hereby asserts, on a protective basis as described in
paragraphs 20 and 21 below, a claim against MagCorp for all actions required under the AOC as
summarized in paragraph 12.

D. Basis of EPA’s Claim Under AO Docket No. RCRA-8-2001-05

14. The EPA issued the AO, Docket No. RCRA-8-2001-05, under Section 7003
of RCRA, 42 U.S.C. §§ 6901 et seq., on June 15, 2001.

15. The AO stated in its “Findings of Fact” that workers could be exposed to high
concentrations of chlorine gas, HCB, dioxins, furans, PCBs, arsenic, and chror_nium. at various
points around the Facility, and in particular to HCB, dioxins, furans, PCBs, arsenic, and
chromium in anode dust at the Facility.

16. The AO stated in its "Findings of Fact" that workers may suffer adverse
health effects from exposure to chlorine gas, HCB, dioxins, furans, PCBs, arsenic, and chromium
at various locations at the Facility and, in particular, that workers who handle anode dust at the
Facility may suffer serious adverse health effects.

17. The AO stated in its!"Conclusions of Law" that the past or present handling

of solid waste at the Facility, including anode dust, may present an imminent and substantial
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endangerment to health or the environment within the meaning of Section 7003 of RCRA, 42
U.S.C. § 6973.

18. The AO required MagCorp inter alia to (i) stop release of anode dust from
the "anode dust headers"; (ii) investigate soils in the vicinity of the anode dust header area and
remediate th@ area if necessary; and (iii) evaluate and recommend to EPA methods to eliminate
formation and/or releases of dioxins, furans, hexachlorobenzene and other chemicals at the
Facility.

19. The United States hereby asserts, on a protective basis as described in
paragraphs 20 and 21 below, a claim against MagCorp for all actions required under the AOC as
summarized in paragraph 18.

"E. Miscellaneous Provisions

20. Certain statutory and regulatory obligations of Debtors under RCRA,
including MagCorp’s obligations under the AOC and the AO issued pursuant to Section 7003 of
RCRA, 42 U.S.C. § 6973, and Debtors’ obligations to perform injunctive actions requested in the
Complaint, are mandatory injunctive obligations that are not dischargeable claims within the
meaning of Section 101(5) of the Bankruptcy Code. It is the United States’ position that it is not
required to file a Proof of Claim with respect to such mandatory injunctive obligations of the
Debtors. The Debtors, including any successor to MagCorp or Metals, must comply with such
mandatory injunctive obligations.

21. This Proof of Claim is protective in nature as to any injunptive obligations of
the Debtors under RCRA, including any mandatory injunctive obligations alleged in the
Complaint or set forth in the AOC and the AO. Court-ordered and regulatory obligations of the

7
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Debtors are mandatory injunctive obligations of the Debtors for which proofs of claim need not
be filed under the Bankruptcy Code. Nevertheleés, this claim is filed in proteptive fashion to
protect the United States’ rights with respect to such injunctive obligations. The United States
reserves the right to take future actions tb enforce any such obligations of the Debtors. Nothing
in this Proof of Claim constitutes an election of remedies or a waiver of any rights of the United
States.

22. This Proof of Claim reflects the known liability of the Debtors to the United
States on behalf of the EPA. The United States reserves the right to amend this claim to assert
subsequently discovered liabilities. This Proof of Claim is without prejudice to any right under
11 U.S.C. § 553 to set off, against this claim, debts owed (if any) to the Debtor by this or any
other federal agency.

23. The United States has not perfected any security interest on its claim against
the Debtors.

24. This Proof of Claim is filed as a general unsecured claim, except that the
United States is entitled to administrative priority for any post-petitién liabilities of the Debtors.
This Proof of Claim is filed only in protective fashion with respect to such post-petition
liabilities and is not a waiver of the United States’ right to administrative priority status. The

United States will file any application for administrative expense priority at the appropriate time.
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Dated: February 2o, 2002
New York, NY

JAMES B. COMEY
United States Attorney for the
Southern District of New York

I e ™

EDWARD CHANG (EC- tﬁi
Assistant United States

100 Church Street, 19th floor
New York, New York 10007
Tel. (718) 422-5628

/22/4447§

& / W. BENJAMIN FISHEROW

Deputy Section Chief
Environmental Enforcement Section

Environment and Natural Resources Division

B\

BERNIC 5T CORMAN

Trial Attorney

Environment & Natural Resource Division
- Environmental Enforcement Section

United States Department of Justice
P.O.Box 7611
Washington, D.C. 20044-7611




{ { ¢

01-14312-mkv Claim 60-1 Part ‘2 Filed 03/15/17 Pg 13 of 124

OF COUNSEL.:

ANDREW LENSINK, Esq.

Office of Enforcement, Compliance

and Environmental Justice

U.S. Environmental Protection Agency, Region VIII
999 18th Street, Suite 300

Denver, Colorado 80202-2466

ANN STEPHANOS, Esq.

PETER RAACK, Esq.

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W. (2246A)
Washington, D.C. 20460 '

10
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EXHIBIT A
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UNITED STATES e e e
ENVIRONMENTAL PROTECTION AGENCY. .00 7 ~niuti
REGION VIII e

- Em e

Docket No. RCRA-8-2000-16

IN THE MATTER OF:
Magnesium Corporation of America

Rowley, Tooele County, Utah ADMINISTRATIVE ORDER ON
CONSENT

Respondent.

PROCEEDING UNDER SECTION 7003
OF THE SOLID WASTE DISPOSAL ACT,
AS AMENDED, 42 U.S.C. § 6901 et seq.,
42US.C.§6973

I. JURISDICTION

1. EPA has the authority to enter into this Administrative Order on Consent (“Consent
Order”) pursuant to Section 7003(a) of the Solid Waste Disposal Act, as amended, commonly
referred to as the Resource Conservation and Recovery Act, as amended by, among other acts, the
Hazardous and Solid Waste Amendments of 1984 (hereinafter referred to as “RCRA” or the
“Act”), 42 U.S.C. § 6973(a) ("Section 7003"). The authorities vested in the Admmxstrator
pursuant to RCRA have been properly delegated to the undersigned officials.

2. Magnesium Coxporation of America (“Respondent” or “MagCorp”) agrees to undertake
all actions required by the terms and conditions of this Consent Order. Respondent’s participation
in this Consent Order shall not constitute or be construed as an admission of liability or of EPA’s
findings, determinations, Findings of Fact, or Conclusions of Law, except that, in any action by
EPA or the United States to enforce the terms of this Consent Order, Respondent consents to and
agrees not to contest the authority or jurisdiction of the delegated authority to issue or enforce this
Consent Order, and agrees not to contest the validity of this Consent Order or its terms.
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II. INTRODUCTION

3. This Consent Order is entered into voluntarily by the United States Environmental
Protection Agency Region VIII (“EPA”) and Respondent. This Order concerns the performance
of Work at the Rowley, Utah production facility owned and operated by Respondent.

4. Magnesium Corporation of America is a corporation incorporated in the State of
Delaware with its principal place of business in the State of Utah.

5. Respondent is a "person" within the meaning of Section 1004(15) of the Act, 42 U.S.C.
§ 6903(15).

6. Respondent has contributed or is contributing to the past or present handling of "solid
waste" within the meaning of Section 1004(27) of the Act, 42 U.S.C. § 6903(27), at the facility
located approximately fifteen miles north of Exit 77 from Interstate 80 at Rowley, Utah, (the

“facility”).

7. Tetrachlorodibenzo-p-dioxins and hexachlorobenzene are hazardous constituents as
provided for at 40 C.F.R. Part 261, Appendix VI, and Utah Admin. R. § R315-50-10.

8. EPA has determined that the past or present handling of solid waste at the facility rnay
- present an imminent and substantial endangerment to health or the environment.

9. Pursuant to Section 7003(a) of the Act, 42 U.S.C. § 6973(a), EPA has notified the State
of Utah of this action.

10. EPA has determined that entering into this Consent Order pursuant to Section 7003,
42U.S.C. § 6973, is necessary to protect pubhc health or the environment.

III. PARTIES BOUND

11. This Consent Order shall apply to and be binding upon EPA and Respondent and their-
respective officers, employees, agents, successors and assigns.

12. Respondent shall provide a copy of this Consent Order to all contractors,
subcontractors, laboratories, and consultants retained to conduct or monitor any portion of the
work performed pursuant to this Consent Order within five (5) days afier the effective date of this
Consent Order or date of such retention and shall condition all such contracts on compliance with

terms of this Consent Order.

13. Respondent shall give notice to EPA fourteen (14) days prior to transfer of ownership
or operation of the facility. Unless agreed to by EPA, any such transfer shall not alter
Respondent’s obligations under this Order.
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IV. FINDINGS OF FACT

General Findings of Fact .

14. Respondent is a coxporation incorporated in the State of Delaware, with its principal
place of business in the State of Utah,

15. Respondent has owned and operated the facility since 1980. Amax Specialty Metal
owned Respondent’s stock prior to 1989, and during that time Respondent did business under the
name Amax Magnesium. In 1989, Amax Specialty Metal sold Respondent’s stock to Renco
Metals, Inc., which changed Respondent’s name to Magnesium Corporation of America, or

MagCorp.

‘16. The facility is located at Rowley, Tooele County, Utah, in Township 2N, Range 8W,
Sections 2, 3,4, 9, 10, 11, 13, 14, 15, and 16, at longitude 112 degrees 44 minutes west, latltude

40 degrees 55 minutes north

17. The mailing address of the facility is 238 North 2200 West, Salt Lake City, Utah
84116.

18. The facility produces magnesium using an anhydrous electrolytic production process.
In addition to magnesium metal and alloys, the facility produces chlorine, ferric and ferrous
chloride, and calcium chloride, and is producing or has produced-other materials as well. The
main raw material is concentrated brine from the Great Salt Lake.

19. The facility discharges wastestreams from production processes into several ditches,
including the “western” ditch (also called the “center” or “central” ditch), all of which aggregate
into a ditch, the “Main” Ditch (also called the “Red River” ditch) that flows into a 400-acre pond.

. The pond has a pH of approximately 1.

"20. In September 1998, the State of Utah collected samples at the western ditch for dioxin
analysis. Respondent received splits of these samples. In December 1998, Respondent collected
additional samples of sediments in the ditch and spoils (material dredged from the ditch and
placed along the sides of the ditch) for analysis for dioxin. The State and MagCorp obtained the

following results:




{

01-14312-mkv Claim 60-1 Part 2 Filed 03/15/17 Pg 18 of 124

Dioxin Results”

(parts per billion)
Location State of Utah MagCorp
Ditch »
(9/98) 3130 39.00
Ditch Spoils
(12/98) . 126.00
Ditch '
(12/98) 130.10
Ditch Spoils
(12/98) ' 65.70

"TEQ adjusted concentration. See Paragraph 25, below.

21. The State in September 1998, Respondent in October 1998, and EPA in August 1999,
collected samples from sediment in the western ditch and spoils along the sides of the ditch for
analysis for hexachlorobenzene (“HCB”). Respondent received splits of the EPA samples. The
State, MagCorp, and EPA obtained the following results:

Hexachlorobenzene Results (parts per million)

State of Utah MagCorp EPA

Ditch
(4 sample points)
10/98
Sample 1 : ' 61.90
Sample 2 179.00
Sample 3 82.40
Sample 4 91.00
Ditch ,
(9/98) 320
Ditch
(8/99) 210
‘Ditch Spoils S :
East Side
(8/99) 260
Ditch Spoils
West Side ~ _
(8/99) 400
: 390 (duplicate)
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22. Analytical data provided by Respondent indicate that the ditch sediment and ditch
spoils contain or have contained contaminants at concentrations which EPA has determined are
hazardous to public health or the environment, including dioxin and HCB.

23. Workers may be exposed to dioxin and/or HCB at the facility, including dioxin and
HCB in or near the ditches or the pond, through ingestion, dermal, or respiratory exposure.

Findings of Fact Regarding Effects on Human Health

Dioxin

24. Tetrachlorodibenzo-p-dioxins are hazardous constituents as provided at 40 C.F.R. Part
261, Appendix VII, and Utah Admin. R. § R315-50-10.

25. There are 75 types, or congeners, of chlorinated dibenzo-p-dioxins and 135 congeners
of the closely related chlorinated dibenzofurans. The congener 2,3,7,8-tetrachlorodibenzo-p-
dioxin or 2,3,7,8 TCDD, is believed to be the most toxic of the dioxins and furans.

The congener 2,3,7,8 TCDD is lipophilic and can bioaccumulate. The primary site of distribution
is adipose tissue. Other sites include the liver, kidney, muscle, pancreas, thyroid, brain, lung, and
blood. 2,3,7,8 TCDD has also been identified in breast milk.

‘The congener 2,3,7,8 TCDD is classified as Group 1, carcinogenic to humans by the Intemational
Agency for Research on Cancer (“IARC”) and as a known carcinogen by the U.S. Department of
Health and Human Services, National Toxicology Program (“NTP”). Although IARC has
classified other dioxin and furan congeners as Group 3, unclassifiable as to carcinogenicity in
humans, there is scientific consensus for a common mode of action of 2,3,7,8 TCDD and other
chlorinated dioxin and furan congeners. See Addendum to 9th Report on Carcinogens (revised

January 2001), NTP.

EPA and other agencies recognize a “toxicity equivalence quotient” (“TEQ”) approach that has
estimated the toxicity of 17 out of 210 congeners of chlorinated dioxins and furans relative to the
toxicity of 2,3,7,8 TCDD. By using the TEQ scheme, the concentrations of all the dioxins and
furans in a sample can be converted into equivalent units of 2,3,7,8 TCDD and the overall toxicity
of the mixture then evaluated based on this single compound. See, NATO-CCMS (North Atlantic
Treaty Organization-Committee on the Challenges of Modern Society), (1988a), International
Toxicity Equivalency Factor (I-TEF), method of risk assessment for complex mixtures of dioxins
and related compounds. Report No. 176; NATO-CCMS, (1988b), Scientific basis for the
development of International Toxicity Equivalency Factor (I-TEF), method of risk assessment for
complex mixtures of dioxins and related compounds. Report No. 178; Interim Procedures for
Estimating Risks Associated with Exposures to Mixtures of Chlorinated Dibenzo-p-Dioxins and
Dibenzofurans (CDDs and CDFs) and 1989 Update. EPA/625/3-89/016. March 1989.
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When this Order refers to “dioxin,” it is to total dioxin TEQ.

IARC and NTP have determined that 2,3,7,8 TCDD is associated with a number of cancers in
humans including: multiple myeloma, hepatobiliary tract cancer, lymphoreticulosarcoma, soft
tissue sarcoma, respiratory system cancer. The strongest evidence for the carcinogenicity of
2,3,7,8 TCDD is for all cancer combined, rather than any specific cancer.

2,3,7,8 TCDD is associated with endocrine imbalances of the thyroid, adrenal and pituitary glands
as well as the gonads in animal studies. 2,3,7,8 TCDD is also associated with other
manifestations of reproductive toxicity and impairment in animal studies.

26. The recommended preliminary remediation goal, or starting point, for setting cleanup
levels for dioxin-contaminated soils at industrial sites is 5 parts per billion (“ppb”) to 20 ppb,
corresponding to a cancer risk of 1.3 x 10* to 5 x 10 respectively, using default exposure
parameters. EPA OSWER Directive 9200.4-26. Given that the concentration of dioxin at the
western ditch at the facility may be as high 130 ppb, the cancer risk for workers exposed to those
spoils may be as great as 3.6 x 107, assuming default exposure parameters.

27. Dioxins and furans are persistent, bioaccumulative, and toxic and have exerted toxic
effects on organs in animal studies. 2,3,7,8 TCDD causes liver tumors in animals. These
chemicals have also exhibited adverse noncancer effects on the liver, immune system,
reproductive system, and on the developing organism (e.g., birth defects). The potential
concurrent exposures to workers may result in adverse noncancer health effects. -

Hexachlorobenzene

28. HCB is a hazardous constituent as provided at 40 C.F.R. Part 261, Appendix VIII, and
Utah Admin. R. § R315-50-10.

29. HCB is very persistent in the environment due to its chemical stability and resistance
to microbial degradation. HCB adheres strongly to soils and does not migrate readily into
groundwater. HCB can bioaccumulate in fish, wheat, grasses, some vegetables, and other plants. -

Exposure to HCB may cause eye, skin, and respiratory tract irritation. Long-term oral ‘eprsure
has been reported to cause liver disease with associated skin lesions in humans. Effects on the
liver, skin, kidneys, immune system, and blood from oral exposure to HCB have been observed in

animal studies.

The following acute (short-term) health effects may occur immediately or shortly after exposure to
HCB: breathing HCB can irritate the nose, throat, and lungs; contact can cause eye and skin
irritation and may burn the skin.
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HCB may damage the liver, kidneys, immune system, and thyroid. High or repeated exposure
may damage the nervous system and can cause irritability, difficulty with walking and
coordination, muscle weakness, tremor and/or a feeling of pins and needles on the skin.

Repeated exposure can cause permanent skin changes, such as changes in pigment, skin
thickening, easy wrinkling, skin scarring, fragile skin, and increased hair growth, such as in the

face and forearms.

The toxicological endpoints considered for chronic toxicity are the gastrointestinal system and
liver. EPA has established an oral Reference Dose (“RfD”) of 0.0008 parts per million (“ppm™)
per day for HCB based on liver effects in rats.

Animal studies have reported cancer of the liver, thyroid, and kidney from oral exposure to HCB.
EPA has placed hexachlorobenzene in Group B2: Probable human carcinogen and has established
an inhalation unit risk estimate of 4.6 x 10 (microgTam per cubic meter)”.

The Intematlonal Agency for Research on Cancer has placed HCB in Group 2B: Possible human
carcinogen. -

30. HCB is persistent, bioaccumulative, and toxic and has exerted toxic effects on the
same organs as 2,3,7,8 TCDD in animal studies. HCB causes liver tumors in animals. HCB has
exhibited adverse effects on the liver, immune system, reproductive system, and on the
developing organism (e.g., birth defects). The potential concurrent exposures to workers from
HCB may result in adverse noncancer health effects.

31. The Superfund program in EPA Region 9 has set preliminary remediation goals, or
risk-based screening levels, for HCB under an industrial cleanup scenario of 1.5 - 150 ppm,
calculated from a cancer risk of 1 x 10 to' 1 x 10 respectively, and assumed exposure
parameters (EPA Region 9 Preliminary Remediation Goals, Superfund Program, under the
Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 9601, et.
seq.). Concentrations of HCB in spoils along the sides of and in the western ditch at the facility
range from 62 to 400 ppm. This corresponds to an excess lifetime cancer risk for workers
exposed to HCB at the western ditch of between 4.1 x.10° s and 2.7 x 10*, assuming default.

exposure parameters

V. CONCLUSIONS OF LAW

32. Respondent is a "person” within the meaning of Section 1004(15) of the Act, 42
U.S.C. § 6903(15).

33. Wastes generated at the facility and managed in the ditch and pond system at the
facility are solid wastes as defined in Section 1004(27) of the Act, 42 U.S.C. § 6903(27).
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34. Respondent has contributed and/or is contributing to the past or present handling,
storage, treatment, transportation or disposal of solid waste at the facility within the meaning of
Section 7003 of the Act, 42 U.S.C. § 6973.

35. The past or present handling of solid waste at the facility may present an imminent
and substantial endangerment to public health or the environment within the meaning of Section
7003 of the Act, 42 U.S.C. § 6973. ‘

VI. ORDER

36. Based on the above, EPA has determined that the activities required by this Consent
Order are necessary to protect public health or the environment. Respondent agrees to perform
the work specified in this Consent Order in the manner and by the dates specified herein. All
work undertaken pursuant to this Consent Order shall be performed in a manner consistent with
this Consent Order, including all documents incorporated herein pursuant to this Consent Order,

and all applicable laws.

37. All plans and documents submitted under any section of the Consent Order shall,
upon approval by EPA, be incorporated by reference into this Consent Order as if set forth fully

herein.

38. Respondent shall obtain any permits or approvals that are necessary to perform work
on or.outside the facility under applicable law and shall submit timely applications and requests
for any such permits and approvals.

VIL. WORK TO BE PERFORMED
39. Respondent has agreed to perform the following work:

40. Respondent shall designate a Project Coordinator responsible for administration of all
Respondent’s actions required by this Consent Order. Within fifieen days (15) days of the
effective date of this Consent Order, Respondent shall submit the designated Project
Coordinator’s name, address, and telephone number in' writing to EPA. To the greatest extent
possible, the Project Coordinator shall be present on-site or readily available during site work.
EPA retains the right to disapprove of any Project Coordinator named by Respondent.
Respondent shall retain a different Project Coordinator within five (5) days following EPA’s
disapproval of a Project Coordinator and shall submit the coordinator’s name, address, telephone
number, and qualifications to EPA. EPA has designated John Works, of the Office of
Enforcement, Compliance and Environmental Justice, as its Project Coordinator. Respondent
shall direct all submissions required by the Consent Order to both the State of Utah, through the
Utah Division of Solid and Hazardous Waste (“UDSHW?”), and to EPA. Submissions to EPA

shall be directed to:
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John Works, 8ENF-T

U.S. EPA, Region VIII
999 18" Street, Suite 300
Denver, CO 80202-2466
Telephone: (303) 312-6196
Fax: (303) 312-6409

and for UDSHW all submissions shall be directed to:

Mr. Allan Moore

Utah Department of Environmental Quality
UDSHW

288 North 1460 West

Salt Lake City, Utah 84114-4880
Telephone: (801) 538-6170

Fax: (801) 538-6715

41. Within fifteen days (15) days of the effective date of this Consent Order, Respondent

.shall notify EPA in writing of the name, address, and telephone number of the contractor it has

retained to perform the work outlined in the Statement of Work (“SOW”), Attachment 1 to this
- Consent Order. Respondent shall notify EPA of the name(s) and qualifications of any other
contractor(s) retained to perform work under this Consent Order at least five (5) days prior to the
commencement of any task outlined in the SOW. EPA retains the right to disapprove of any, or
all, of the contractors and/or subcontractors retained by Respondent. If EPA disapproves of a
selected contractor, Respondent shall retain a different contractor within ten (10) days following
EPA’s disapproval and shall notify EPA of that contractor’s name and qualifications within ten
(10) days of EPA’s disapproval. '

-42. Within thirty five (35) days of the effective date of this Consent Order, Respondent
shall submit to EPA for approval a draft Work Plan for performing the Work designated in the
SOW. The draft Work Plan shall provide a description of, and an expeditious schedule for, the
actions required by this Consent Order. Maximum schedule dates for each required task are
- specified in Attachment 2 of this Consent Order. EPA may approve, disapprove, require revisions
to, or modify the draft Work Plan and its required submittals in a manner that is consistent with
the Work designated in the SOW or as agreed upon by Respondent and EPA. If EPA requires
revisions, Respondent shall submit a revised draft Work Plan within fourteen (14) days of receipt
of EPA’s notification of the required revisions. Respondent shall implement the Work Plan and
its required submittals as finally approved in writing by EPA in accordance with the schedule
approved by EPA. Once approved, or approved with modifications, the Work Plan, the task
proposals required in the SOW and any other Work Plan submittals, the schedule, and any
subsequent modifications shall be fully enforceable under the Consent Order. Respondent shall
not commence or undertake any Work onsite without prior EPA approval. The submittal of the
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draft Work Plan, other required SOW suBmittals, and the final Work Plan are subject to stipulated
penalties in accordance with Section XVIII (Failure To Comply) of this Consent Order.

VIII, SITE MONITORING AND REPORTING

- 43. Progress Reports. Respondent shall submit monthly written progress reports to EPA
concerning actions undertaken pursuant to this Consent Order. The reports shall be submitted
within fifteen (15) days of the end of a given month, beginning after the date of receipt of EPA’s
approval of the Work Plan until completion of all tasks required by the SOW. These reports shall
follow a standard format that consists of the topics on the following list: a) activities
accomplished and progress made this reporting period; b) problems and how resolved; c)
sampling/laboratory activities: samples collected, analyses requested, and analytical results
. received; d) deliverables submitted; €) personnel or schedule changes; and f) activities planned

next reporting period. :

44, Completion Report. Within thirty (30) days after completion of all tasks required by
the SOW, Respondent shall submit for EPA review and approval a Completion Report
summarizing the actions taken to comply with this Consent Order. The Completion Report shall
have accompanying appendices containing all relevant documentation generated, including
manifests, invoices or purchase orders, bills, contracts, receipts, and canceled checks. The
Completion Report shall include the following certification which is binding on Respondent and
signed by Respondent’s designated Project Coordmator who supervised or directed the
preparation of the report:

Under penalty of law, I certify to the best of my knowledge, information, and
belief, after appropriate inquiries of all relevant persons involved in the
preparation of these reports, that the information submitted is true, accurate,
and complete. I am aware that there are significant penalties for submitting
false information, including the possibility of fine and imprisonment for
knowing violations.

IX. EMERGENCY ACTION

45. In the event Respondent identifies a threat to public health or the environment at the
facility at any time during implementation of this Consent Order which it believes warrants more
immediate action than the Work Plan or Consent Order may require, or warrants action before an
otherwise applicable plan is approved, Respondent shall orally notify the EPA Project
Coordinator, or EPA management in his absence, within twenty four (24) hours of discovery and
notify both EPA and the State in writing within ten (10) days of such discovery, summarizing the
nature, immediacy and magnitude of such threat(s).

10
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46. Proper notification, as requ1red in this section, does not relieve Respondent of any
other notification responsibility Respondent may have under any other law, including, but not
limited to, Section 103 of the Comprehensive Environmental Response, Compensation and
Liability Act, as amended, 42 U.S.C. § 9601, et seq., or Section 304 of the Emergency Planning
and Community Right to Know Act, as amended, 42 U.S.C. § 11001, et seq.

47. 1f EPA determines that immediate action is required, the EPA Project Coordinator
may orally authorize and require Respondent to take actions to abate the threat prior to approval of

a plan, or in addition to a plan after approval.

48. Any oral requirements made pursuant to this subsection shall be immediately
incorporated into this Consent Order by reference and are immediately enforceable. EPA will
provide to Respondent a written description of such requirements within a reasonable period of

time.

X. SITE ACCESS AND SAMPLING

49. Respondent shall provide access to EPA employees, contractors, agents, consultants,
designees, representatives, and State of Utah representatives (the “Agencies™) to oversee any and
all work being performed under this Consent Order. The Agencies will use best efforts to comply
with Respondent’s health and safety requirements, although compliance with these requirements
shall not be a condition of access. Respondent shall provide access to the facility property at any
time work is being conducted pursuant to this Consent Order and during reasonable business
hours during any period work is not being conducted for the purposes of determining
Respondent’s compliance with RCRA, the federal and State hazardous waste programs, and this
Consent Order. Respondent shall permit the Agencies to inspect work sites and, upon prior
notification, inspect and obtain copies of computer files, operating and field logs, photographs, .
contracts, manifests, shipping records, and other relevant records and documents relating to this
Consent Order or any requirement under this Consent Order and interview facility personnel and
contractors performing work required by this Consent Order. Nothing in this paragraph limits or
impairs EPA’s or the State’s statutory authorities to enter and inspect the facility.

50. EPA may conduct any tests necessary to ensure compliance with this Consent Order
and to verify the data submitted by Respondent. Respondent shall notify EPA in writing of any
samphng activities undertaken pursuant to any plan or requirement of this Consent Order a
minimum of fourteen (14) days prior to the sampling being conducted, and shall provide split
samples to the Agencies upon request. Within a reasonable period of time of collecting and
validating it, the Agencies shall provide coples of all validated data to Respondent.

XI. AVAILABILITY AND RETENTION OF INFORMATION

11
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51. Respondent shall make available to EPA, and shall retain, during the pendency of this
Consent Order and for a period of three (3) years after its termination, all non-privileged records
-and documents in its possession, custody, or control, or in the possession, custody or control of its
contractors and subcontractors, which relate to the performance of this Consent Order, including

but not limited to documents reflecting the results of any sampling, tests, or other data or
information generated or acquired by Respondent, or on Respondent's behalf, with respect to the
implementation of this Consent Order.

52. At the end of this three-year period and at least thirty (30) days before any document
or information is destroyed, Respondent shall notify EPA that such documents and information
are subject to destruction, shall make such documents or information available to EPA for
inspection and, upon request, shall provide the originals or copies of such documents and
information to EPA. In addition, Respondent shall provide non-privileged documents and
information retained under this section at any time before expiration of the three-year period at the
written request of EPA. - If Respondent deems any documents or information to be privileged, it
shall state the following for each such document: the nature of the document or information (e.g.,
interoffice memorandum, conversation, report); the title of the document; the author or ori ginator
of the document or information; the date of the document or information; and the basis on which

the privilege is claimed.

53. Respondent shall, at least 30 days prior to the conveyance of any interest in real
property at the facility, give written notice to the transferee that the property is subject to this
Consent Order. Respondent shall provide written notice to EPA and the State of the conveyance,
including the name and address of the transferee, 14 days prior to such conveyance.

54. Respondent may assert confidentiality claims pursuant to 40 C.F.R. § 2.203(b) with
respect to part of the information submitted to EPA pursuant to this Consent Order provided such
claim is allowed by law. EPA shall disclose information covered by a business confidentiality
claim only to the extent permitted by, and by means of the procedures set forth at, 40 C.F.R Part 2,
Subpart B. If no such claim accompanies the information when it is received by EPA, EPA may

‘make it available to the public without further notice to Respondent.

55. Information determined to be confidential by EPA will be afforded the protection
specified in 40 C.F.R. Part 2, Subpart B. If no such claim accompanies the information when it is
submitted to the EPA, the public may be given access to such information without further notice

to Respondent.
XII. QUALITY ASSURANCE

56. Within thirty five (35) days after the effective date of this Consent Order, Respondent
shall submit for EPA approval a draft Quality Assurance Project Plan (“QAPP”). All sampling
and analyses performed pursuant to this Consent Order shall conform to EPA direction, approval,

“and guidance regarding sampling, quality assurance/quality control (“QA/QC”), data validation,

12
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and chain of custody procedures. Respondent shall ensure that each laboratory used to perform
the analyses participates in a QA/QC program that complies with the appropriate EPA guidance
and is a Utah certified laboratory. All work undertaken pursuant to this Consent Order shall be
performed in a manner consistent with EPA Region VIII’s Field Sampling Guide and the QA/R-5,
EPA Requirements for Quality Assurance Project Plans for Environmental Data Operatzons
Attachments 4 and 5 to this Consent Order, respectlvely

57. Respondent shall use quality assurance, quality control, data validation, and chain of
custody procedures for all data gathered under this Consent Order in accordance with EPA
SW-846, Third Edition, or subsequent edition as then in effect.

58. Respondent shall, upon EPA request, provide for quality assurance monitoring by the
laboratory(ies) performing analyses required by this Consent Order. Respondent shall provide to
EPA the quality assurance/quality control procedures followed by all sampling teams and
laboratories performing data collection and/or analysis.

59. Respondent and the Agencies shall make available to each other the results of all
sampling and/or tests or other data generated by any of them with respect to the implementation of
this Consent Order, and Respondent shall submit these results in required progress reports. EPA
* will comply with all regulatory requirements pertaining to Confidential Business Information as

provided for at 40 C.F.R. Part 2.

60. At the request of Respondent or the Agencies, Respondent or the Agencies shall allow
split or duplicate samples to be taken by the requestor or their authorized representatives, of any
samples collected pursuant to this Consent Order. Each Party shall notify the others no less than
fourteen (14) days in advance of any sample collection activity. EPA and the UDSHW shall have

the right to take any additional samples that they deem necessary.-

XIII. NOTICES

61. Whenever under the terms of this Consent Order, notice is required to be given, and/or
a report or other document is required to be forwarded by one Party to another, such"
correspondence shall be sent by certified mail or hand carried to the following individuals at the
addresses specified below. Monthly reports and notifications of emergency situations may be

faxed or mailed:

As to the United States:

13
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John Works

Technical Enforcement Program
USEPA Region VIII, 8ENF-T
999 18th Street, Suite 300
Denver, Colorado 80202-2466
Telephone: (303) 312-6196
Fax: (303) 312-6409
works.john@epa.gov

As to the UDSHW:

Mr. Allan Moore

UDEQ, UDSHW

288 North 1460 West

Salt Lake City, Utah 84114-4880
Telephone: (801) 538-6170

Fax: (801) 538-6715
amoore(@deq.stat.ut.us

62. If the date for submission of any item or notification required by this Consent Order
falls upon a Saturday, Sunday, or federal holiday, the time period for submission of that item or
notification is extended to the next federal working day following the weekend or holiday.

XIV. RESERVATION OF RIGHTS

63. Nothing in this Consent Order shall limit the information gathering, access, and
response authority of the United States under RCRA or any other applicable law, nor shall it limit
the authority of EPA to issue additional orders to Respondent under RCRA Section 7003 as may
be necessary. Nothing herein shall limit the power and authority of EPA to take, direct, or order
all actions necessary to protect public health, welfare, or the environment or to prevent, abate, or
minimize an actual or threatened release of hazardous substances, pollutants or contaminants, or
hazardous or solid waste on, at, or from the facility. Further, nothing herein shall prevent EPA
from seeking legal or equitable relief to enforce the terms of this Consent Order, from taking other
legal or equitable action and as it deems appropriate and necessary, or from requiring Respondent -
in the future to perform additional activities pursuant to CERCLA, 42 U.S.C. § 9601, et seq.,
RCRA, or any other applicable law. Nothing, other than the agreed upon terms of this Consent
Order, shall preclude Respondent from exercising any of its rights, causes, claims, or defenses
under the law. ‘ '

64. This Consent Order shall not be construed as a waiver or limitation of any rights,
remedies, powers and/or authorities which EPA has under the Act, CERCLA or any other

applicable law.

14
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65. EPA hereby reserves all of its statutory and regulatory powers, authorities, rights,
remedies, both legal and equitable, which may pertain to Respondent's failure to comply with any
applicable laws and regulations and with any of the requirements of this Consent Order, including
but not limited to, the right to disapprove of work performed by Respondent, to request that
Respondent perform additional tasks, and the right to perform any portion of the work herein.

66. Compliance by Respondent with the terms of this Consent Order shall not relieve
Respondent of its obligation to comply with the Act and/or any other applicable state or federal

law or regulation.

67. By issuance of this Consent Order, EPA assumes no liability for injuries or damages
to persons or property resulting from any acts or omissions of Respondent. EPA shall not be
deemed a party to any contract entered into by Respondent or its directors, officers, employees,
agents, successors, heirs, representatives, assigns, contractors, or consultants in carrying out
actions pursuant to this Consent Order. This Consent Order shall not relieve Respondent of its
obligation to comply with all applicable provisions of federal, state, or local law, nor shall it be

" construed to be a ruling on, or determination of, any issue related to any federal, state, or local
permit, nor shall it be construed to constitute EPA approval of the equipment or technology
installed by Respondent in connection with the work under the terms of this Consent Order.
Respondent assumes no liability fof injuries or damages to persons or property resulting from any
actions or omissions of the Agenc1es and Respondent reserves all of its rights, causes, claims and

defenses regarding any such i mJunes or damages
XV. FORCE MAJEURE

68. Respondent agrees to perform all requirements under this Consent Order within the
time limits established under this Consent Order, unless the performance is delayed by a force
majeure event. For purposes of this Consent Order, a force majeure event is defined as any event
arising from causes beyond the control of Respondent or of any entity controlled by Respondent,
including but not limited to its contractors and subcontractors, that delays or prevents performance
of any obligation under this Consent Order despite Respondent’s best efforts to fulfill the
obligation. Force majeure does not include financial inability to complete the work or increased
cost of performance. Nothing in this Consent Order precludes the parties from extending any of
the time frames by mutual agreement; however, such agreement must be memorialized in writing
prior to the due dates or within a reasonable time after the due date if the force majeure event

occurs on the due date.

69. Respondent shall notify EPA orally within 24 hours after the event, and in writing
within five days after Respondent becomes or should have become aware of events which
constitute a force majeure event. Such notice shall: identify the event causing the delay or
anticipated delay; estimate the anticipated length of delay, including necessary demobilization and-
re-mobilization; state the measures taken or to be taken to minimize the delay; and estimate the
- timetable for implementation of the measures. Respondent shall take all reasonable measures to

15
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avoid and minimize the delay. Failure to comply with the notice provision of this section shall
waive any claim of force majeure by Respondent.

70. If EPA determines a delay in performance of a requirement under this Consent Order
is or was attributable to a force majeure event, the time period for performance of that requirement
shall be extended as deemed necessary by EPA. Such an extension shall not alter Respondent’s
obligation to perform or complete other tasks required by the Consent Order which are not
directly affected by the force majeure event. If EPA does not agree that the delay or anticipated
delay has been or will be caused by a force majeure event, EPA will notify Respondent in writing
of its decision, at which time Respondent may elect to invoke the dispute resolution procedures

set forth in Paragraph 74.
XVI. FINANCIAL ASSURANCE, INSURANCE, AND INDEMNIFICATION

71. Within sixty (60) days of the effective date of this Consent Order or prior to beginning
Work, whichever is earlier, Respondent shall establish financial assurance in the amount of
$500,000 to assure performance of the Work, using any financial assurance mechanism authorized
by 40 C.F.R. Part 264, Subpart H. The amount of financial assurance will be modified as
appropriate after the risk assessment addressed in Task 5 of the SOW has been completed.

72. The United States shall not be liable for any injury or damages to persons or property
resulting from acts or omissions of Respondent or its contractors in implementing the.
requirements of this Consent Order.

73. Respondent agrees to indemnify and hold the United States Government, its agencies,
departments, agents, and employees, harmless from any and all claims or causes of action arising
from or on account of acts or omissions of Respondent, its employees, agents, servants, receivers,
successors, or assigns, or any persons including, but not limited to, firms, corporations,
subsidiaries, and contractors, in carrying out activities under this Consent Order. The United
States Government or any agency-or authorized representative thereof shall not be held as a party
to any contract entered into by Respondent in carrying-out activities under this Consent Order.

XVII. DISPUTE RESOLUTION

74.  Any disputes concerning activities or deliverables required under this Consent
Order shall be resolved as follows: If Respondent objects to any EPA notice of disapproval or
requirement made pursuant to this Consent Order, Respondent shall notify EPA's Project
Coordinator in writing of its objections within 7 days of receipt of the disapproval notice or
requirement. Respondent's written objections shall define the dispute, state the basis of
Respondent's objections, and be sent certified mail, return receipt requested. EPA shall respond in
writing within 7 days of receipt of Respondent's written objections identifying any potential areas
of agreement or disagreement. All writings shall be mailed via overnight mail. However, failure

16
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by EPA to provide the aforementioned response shall not constitute or be construed to be a
finding in Respondent's favor. EPA and Respondent then have an additional 14 days to reach
agreement. If an agreement is not reached within 14 days, Respondent may request a
determination by the Assistant Regional Administrator for ECEJ (“ARA”). All time limitations
set forth herein may be modified by mutual agreement of the parties. Respondent may also

" request a conference with the ARA. The ARA, after any conference requested by Respondent,
shall make a final determination. The ARA’s determination is EPA's final decision. Respondent
shall proceed in accordance with EPA's final decision regarding the matter in dispute, regardless
of whether Respondent agrees with the decision, subject to any right Respondent may have under
RCRA to contest such decision in any judicial review thereof.

75.  The invocation of dispute resolution procedures under this section shall not extend,
postpone or affect in any way any obligation of Respondent under this Consent Order not directly
in dispute. Stipulated penalties with respect to the disputed matter shall continue to accrue, but
payment shall be stayed pending resolution of the dispute as provided in Paragraph 74. In the
event that Respondent does not prevail on the disputed issue, stipulated penalties shall be assessed
and paid as provided in Section XVIIL

XVIII. FAILURE TO COMPLY

76. For each day, or portion thereof, that Respondent fails to perform fully any
requirement of the Consent Order in accordance with the schedule established pursuant to the

Consent Order, Respondent shall be liable as follows:

a. For failure to submit the draft or final work plan, the QAPP, the Health and S-afefy
Plan, or the Completion Report required by this Consent Order, Respondent shall
pay a stipulated penalty in the following amounts: ' :

Penalty Per Plan or Report ~~ Period of Noncompliance
$750 1st through 14th day
$1,250 - 15th through 30th day
$2,500 31st day and thereafter

Fallure to incorporate EPA comments on the draft work plan shall be deemed a
failure to submit the final work plan.

b. For failure to submit a progress report, Respondent shall pay a stipulated penalty of
$500 (five hundred dollars) for each monthly report. :

C. For failure to provide the notification required in this Consent Order, Respondent
shall pay $1,000 (one thousand dollars) for each day the notification is late.

17
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d. For “Work™ which has not been completed in a manner satisfactory to EPA,
Respondent shall pay a stipulated penalty in an amount equivalent to $1,000 (one
thousand dollars) for each day such failure remains uncured. The determinations
of whether the “Work” has been satisfactorily completed and whether Respondent
has made a good faith, timely effort to implement the “Work” shall be subject to
the dispute resolution procedures set forth in Paragraph 74.

e. For failure to complete the phase-out of all IG Farben electrolytic cells at the
facility, and eliminate cathode stack emissions and cathode scrubbing system
wastewater discharges, as outlined in Task 7 of the SOW, by December 31, 2001,
Respondent shall pay $5,000 (five thousand dollars) for each day such failure
remains uncured.

f. For failure to complete installation of the modified design for all its melt reactor
cells, as outlined in Task 7 of the SOW, by May 1, 2002, Respondent shall pay
$5,000 (five thousand dollars) for each day such failure remains uncured. )

g Stipulated penalties for subparagraphs (a) and (b) above shall begin to accrue on
the day after performance is due and shall continue to accrue through the final day
of the completion of the activity.

h. Respondent shall pay stipulated penalties within fifteen (15) days of receipt of
written demand by EPA for such penalties.

i. ~ Respondent shall pay stipulated penalties by submitting a cashier’s or certified
check, payable to “Treasurer, United States of America,” to:

Regional Hearing Clerk

U.S. EPA, Region VIII
~ P.O. Box 360859M

Pittsburgh, PA 15251

Respondent shall provide copies of the checks to:
Regional Hearing Clerk
U.S. EPA, Region VIII
999 18% Street, Suite 300
Denver, CO 80202-2466

and

18
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Andrew Lensink, 8ENF-L
Legal Enforcement Program
U.S. EPA, Region VIII

999 18" Street, Suite 300
Denver, CO 80202-2466

J- Pursuant to 31 U.S.C. § 3717, EPA is entitled to assess interest and penalties on
debts owed to the United States and a charge to cover the cost of processing and
handling a delinquent claim. Interest will therefore begin to accrue on a civil or
stipulated penalty if it is not paid by the last date required. The treasury tax and
loan rate will be in accordance with 4 C.F.R. § 102.13(c). A charge will be
assessed to cover the costs of debt collection, including processing and handling

~ costs and attorneys fees. In addition, a penalty charge of twelve (12) percent per
year compounded annually will be assessed on any portion of the debt which
remains delinquent more than ninety (90) days afier payment is due. Anysuch
penalty charge on the debt will accrue from the date the penalty payment becomes
due and is not paid in accordance with 4 C.F.R. § 102.13(d) and (¢).

XIX. MODIFICATIONS TO APPROVED WORK PLAN OR SCHEDULE

‘ 77. Modifications to any plan or schedule or the SOW, consistent with the scope of work
designated in the SOW or as agreed to by Respondent and EPA, may be made in writing by EPA
or at EPA’s oral direction. EPA will memorialize oral modifications in writing within a
reasonable period of time; provided, however, that the effective date of the modification shall be
the date of the EPA’s oral direction. Any other requirements of the Consent Order may be
modified in writing by mutual agreement of the parties.

78. 1f Respondent seeks permission to deviate from any approved Work Plan or schedule
or the SOW, Respondent’s Project Coordinator shall submit a written request to EPA for approval
outlining the proposed Work Plan modification and its basis. No informal advice, guidance,
suggestion, or comment by EPA regarding reports, plans, specifications, schedules, or any other
. writing submitted by Respondent shall relieve Respondent of any obligation to obtain such formal
_approval as may be required by the Consent Order and to comply with all requirements of the

Consent Order unless it is formally modified.

XX. ISSUANCE, EFFECTIVE AND TERMINATION DATES

79. This Consent Order shall be issued on the day it is filed with the Regional Hearing
Clerk. The Consent Order shall become effective subject to the provisions of Section XXI (Public

Comment).

80. Modifications made by EPA to this Consent Order are effective on the date such
modification is filed with the Regional Hearing Clerk, so long as Respondent is sent a copy by
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- certified mail or has hand delivered to it a copy of the modification as expeditiously as possible
after the modification is filed with the Regional Hearing Clerk.

81. This Consent Order shall terminate upon Respondent's receipt of written notice from
EPA that Respondent has demonstrated, to the satisfaction of EPA, that the requirements of this
Consent Order, including any additional tasks determined by EPA to be required pursuant to this
Consent Order, but not including record retention, have been satisfactorily completed.

XXI. PUBLIC COMMENT

82. Pursuant to Section 7003(d) of RCRA, 42 U.S.C. § 6973(d), EPA will announce the
availability of this Consent Order to the public for review and comment. EPA will accept
comments from the public for a period of thirty (30) days after such announcement. If sufficient
interest warrants, as determined by EPA, a public meeting will be held. At the end of the
comment period, EPA will review all comments received during the comment period and/or at
any public meeting. EPA will forward to Respondent a copy of all such comments and EPA’s ~
written response to such comments, whereupon Respondent shall have seven (7) days to submit a

response to EPA. EPA shall then either:

a. determine that the Consent Order should be made effective in its present form and
notify Respondent of the effective date; or : :

b. determine that modification of the Consent Order is necessary, in which case
Respondent shall be informed as to the nature of all required changes. If
Respondent agrees to the modifications, the Consent Order shall be so modified,
signed by the parties, and entered with the Regional Hearing Clerk.

XXII. ATTACHMENTS AND DE-LIVERABLES

83. All attachments to the Consent Order listed below are incorporated by reference.
Attachments to this Consent Order are:

Attachment 1 - Statement of Work

Attachment 2 - Schedule

Attachment 3 - EPA Standard Operating Safety Guide
Attachment 4 - EPA Region VIII Field Sampling Guide
Attachment 5 - Quality Assurance RS
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In thie Matter of: Magnesium Corporation of America
' Proceeding Under Section 7003 of the Solid Waste Dlsposal Act, as
Amended, 42 U.S.C. § 6901 et seq., 42 U.S.C. § 6973 '

Date: Ol -1 &)

Date:é /,2,/ //j/
/o

Date: 6///;/0/

JUN 22 200

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY REGION VIII
Complainant

By« Vo A

haron L. Ke'rcfxerz Director
Technical Enforcement Program
Office of Enforcement, Compliance
and Environmental Justice

— 4

By: , 7,
Michael T. Risner, Director
David J. Janik, Supervisory Enforcement Attorney
Legal Enforcement Program
Office of Enforcement, Compliance
and Environmental Justice

RESPONDENT, Magnesinm Corporation of America

| By: /7//; / A(,/ z‘x/ éﬁdi’é,

Michael H. Legge Prem

Issuance Date
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Attachment 1 to chministrative Order on Consent

STATEMENT OF WORK
AT |
MAGNESIUM CORPORATION OF AMERICA.
“MAGCORP”
ROWLEY, UTAH, FACILITY

L PURPOSE -

The purpose of this Statement of Work (“SOW?”) is to outline remedial measures (the
“Work”), including the tasks and requirements of the characterization at the MagCorp facility
(the “facility’””) in Rowley, Utah. This SOW is incorporated by reference into the Consent Order
in In the Matter of: Magnesium Corporation of America, EPA Docket No. RCRA-8-2000-16.

0.  SITE SPECIFIC INFORMATION
I.1  Site Location and Background

The facility owned by MagCorp (“Respondent”) is located at Rowley, Utah, fifteen miles
north of Exit 77 from Interstate 80 west. The facility produces magnesium using an anhydrous
electrolytic production process. In addition to magnesium metal and alloys, the facility produces
chlorine, ferric and ferrous chloride, and calcium chloride, and is producing or has produced
other materials as well. The main raw material is concentrated brine from the Great Salt Lake.

The facility discharges waste from production processes into ditches which aggregate into
one ditch, the “Main Ditch (which has also been called the Red River Ditch),” which flows into a
four hundred (400)-acre process wastewater pond (‘‘wastewater pond”) with a pH of
approximately one (1). The western ditch (which has also been called the center ditch and the
central ditch), which flows into the Main Ditch, has been dredged periodically and the dredged
material (spoils) placed along its sides. The western ditch, ditch spoils, sewage lagoon, the
unpaved road paralle] to and immediately west of the western ditch, the soils between the road
and western ditch, and surficial soils surrounding the ditch spoils immediately to the east of the
western ditch, are hereinafter referred to collectively as the “Site.”

12 Current Situation

The Utah Division of Air Quality sampled MagCorp’s western ditch in September 1998.
MagCorp analyzed split samples from this sampling effort. Elevated levels of dioxin, furans, and
hexachlorobenzene (“HCB”) were detected in the ditch sediment. MagCorp conducted further
sampling of the ditch sediment and the associated ditch spoils in October and December 1998,

EPA Region VIII collected samples of the western ditch sediment and ditch spoils in
August 1999. Elevated levels of HCB were detected in theses samples.
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Dioxin, furans, and HCB are produced in MagCorp’s production processes and
subsequently discharged to the western ditch and wastewater pond. These contaminants are part

of the wastes which are discharged to the ditches and wastewater pond.

1. SCOPE OF WORK

To assess and address the threat to worker health from past and ongoing releases of
dioxin, furans, and HCB and to mitigate the effects of future releases, Respondent shall perform
the following tasks discussed below. The tasks shall be performed in accordance with the
schedule, Attachment 2 to the Consent Order.

.1  Task 1: Fence Ditch with Temporary Fencing/Erect Signs

Within twenty one (21) days of the effective date of the Consent Order, Respondent shall
fence the western ditch with temporary fencing. Also, Respondent shall post around the western
ditch and current wastewater pond signs stating “Danger - Unauthorized Personnel Keep Out.”

- These signs must be legible from a distance of at least twenty five (25) feet from each sign.
Signs shall be at a maximum spacing of two hundred and fifty (250) feet. The signs may be in
English, but at a minimum, one sign at or near the entry point to the Site, shall be in both Enghsh

and Spanish.
.2 Task 2: Work Plan

Within thirty five (35) days of the effective date of the Consent Order, Respondent shall -
submit a Work Plan in triplicate to EPA for review and approval. The Work Plan shall include
the sections and documents specified in Section IV of the SOW, describe the manner in which
the Respondent intends to accomplish the tasks set forth in'the SOW, and the technical approach
to implementation of the tasks set forth in the SOW.

1.3 Task 3: Assessment of Current Site Access/Fence Condition

Respondent shall assess the location and current condition of the process area fencing and
barriers per the schedule in Attachment 2. This assessment shall identify the points of entrance
for cattle and human trespassers to access the interior process areas and waste dlsposal units and

appurtenances.

Respondent shall prepare and submit to EPA for approval a report and site map
identifying current fencing and barriers, including a proposal for additional fencing/barriers or
* repair or replacement of existing fencing or barriers as necessary to eliminate access by cattle and
inadvertent trespassing human receptors. This report shall be due to EPA within fourteen (14)
days of approval of the Work Plan. Respondent shall begin implementation of the proposal
within ten (10) days after it is approved by EPA. A completion notification shall be included in
the first periodic report due following Task 3 completion.
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0.4 Task 4; Characterization

Respondent shall develop and submit to EPA for approval a sampling plan to characterize
the area described in Section II.1 as the “Site.” The number and location of samples shall be
such that the extent and concentration of the dioxin, furan, and HCB contamination, can be

assessed.

Respondent shall obtain ditch, ditch spoil, and soil samples from a statistically valid
sampling grid and adjacent soils in the predominantly downwind direction, the prevailing wind
direction to be based upon weather data as approved by EPA. Surficial soil samples shall be
collected from the zero (0) to three (3) inch interval on a statistically valid grid and in
consideration of the predominant wind direction.

The proposed characterization shall utilize SW-846 methods for dioxin/furan, HCB, and
soil pH. The proposed sampling plan is due no later than forty five (45) days following approval
of the Work Plan. Respondent shall implement the proposed work according to the approved
plan and schedule no later than thirty (30) days after EPA approval. Respondent will submit the
sample results as part of the Task 5 proposal.

1.5 Task 5 : Human Health and Ecological Risk Assessment

Based on the results of Task 4, Respondent shall perform a human health and ecological
Tisk assessment for the area defined in Section II.1 as the “Site.” The risk assessment shall
primarily evaluate risk to the environment and industrial workers at Respondent’s facility from
all dioxins, furans, and HCB that are site related, as well as considering risk to other exposed
receptors on- or off-site. An ecological risk assessment component shall be included as part of.
the overall risk assessment. Potential exposure routes for workers and other receptors at the
ditch/spoils area include incidental ingestion of and dermal contact with soil, and inhalation of
fugitive dust from the Site. The risk assessment shall be conducted in accordance with
- applicable EPA guidance and in consideration of Utah Administrative Rule R315-101. The
initial/screening risk assessment shall be conducted using the standard default factors for
- applicable exposure scenarios. Thereafter, site specific data may be used if EPA, in consultation
with the Utah Division of Solid and Hazardous Waste (“UDSHW?”), reviews and approves, in
accordance with applicable risk assessment guidances, the assumptions and parameters used to
establish the site specific data. Upon approval, site specific data may be used in place of the
standard default data cited in Utah Administrative Rule R315-101. If site specific data are to be
collected, then all site sampling plans and protocols shall be approved by EPA, in consultation
with UDSHW, prior to any such sampling, analysis, and inclusion of that information in the risk
assessment. Respondent may use a tiered approach to risk assessment evaluation by progressing
from deterministic to probabilistic analyses and/or by collecting additional data to fill major data-
gaps in the risk assessment. Respondent shall not use the probabilistic technique in lieu of the
deterministic technique. If probabilistic techniques are agreed upon by EPA, in consultation with
UDSHW, they shall be conducted in accordance with EPA’s Policy for Use of Probabilistic
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Analysis in Risk Assessment, EPA/630/R-97/001. Data from suitable reference areas may be
considered for both the risk assessment and for determining the nature and extent of

contamination.
1.6  Task 6: Remedial Aption )

If the Risk Assessment Report performed in Task 5 determines that the risk to human
health or the environment exceeds acceptable levels, Respondent shall submit to EPA for
approval a proposal for remedial action necessary to protect human health and the environment to
such acceptable levels. The proposal may include on- or off-site actions and/or appropriate
engineering or institutional controls to control the risks. Such methods may include without
limitation excavation, application of dust suppressants, road closures adjacent to the ditch and
employee training and work practice requirements. Respondent shall submit this proposal within
twenty-one (21) days after receiving EPA approval of a risk assessment report that concludes
remedial action is necessary. If necessary, the proposal shall include a schedule for

- implementing the work.

III.7 Task 7: Control and Evaluation of Sources of Dioxin, Furans, and HCB

Respondent shall take the following actions to control and evaluate potential sources of
dioxins, furans, and HCB which may be contained in waste generated at Respondent’s facility.

A) Respondent has completed the phase-out of all IG Farben electrolytic cells at the
facility, which was expected to eliminate cathode stack emissions and cathode scrubbing
system wastewater discharges. Within 15 days of the effective date of the Order, ,
Respondent will verify in writing that cathode stack emissions and cathode scrubbing
system wastewater discharges have in fact been eliminated.

B) Respondent has completed installation of the modified design for all of its melt

reactor cells. Within 30 days after.approval of the Work Plan, Respondent shall submit to
EPA a description of the modified design for the melt reactor cells. This modified design
shall be entitled to protection as confidential business information under 40 C.F.R. Part 2.

C) Within 30 days after completion of Task 7(B), Respondent shall submit to EPA for
review and approval a proposal and schedule for evaluating the emissions of dioxin,
furan, and HCB formation in sealed and new M-type electrolytic cells and the modified -
melt reactor cells. The proposal will identify sampling locations, sampling methods,
analytical methods and other appropriate actions to perform the evaluation.

D) Within 30 days after completion of Task 7(B), Respondent shall submit to EPA for
review and approval a proposal and schedule for conducting a facility-wide evaluation of
potentially significant sources of dioxin, furan, and HCB formation from processes at the
facility where a waste is produced and the conditions for possible formation of these




5 01-14312-mkv Claim 60-1 Part2 Filed 03/15/17 Pg 40 of 124

substances exists (i.e., temperatures between 450-650°F in the presence of carbon,
chlorine and oxygen), other than vehicle emissions, fuel combustion and the
electrolytic/melt reactor cells evaluated under Task 7(C).

IV.  DOCUMENTS REQUIRED

~ The following key planning requirements/documents shall be developed for the Work
Plan:

IV.1 Project Management and Personnel Qualifications

Respondent has responsibility for selecting contractors to do the Work with the
exceptions noted above. The Work Plan shall provide a list of Respondent’s employees and/or
the contractors’ employees who will be assigned key roles in conducting the Work. Changes in
staffing of these key roles during the Work shall be preceded by notice in writing delivered to
EPA one week in advance of the anticipated change.

Employees shall have appropriate training, experience, and capabilities to perform the
Work. Key employees’ qualifications shall be listed in the Work Plan. EPA has the right to
disapprove of a contractor pursuant to paragraph 41 of the Order. If EPA disapproves of a
contractor, it will state the reasons for the disapproval, and Respondent will notify EPA of a
replacement within ten (10) days of EPA’s written notice.

IV.2  Quality Assurance and Quality Control (“QA/QC”) and Data Validation.

EPAgrequires that certain documents be developed and approved by EPA before field
activities can be initiated. These plans include the Quality Assurance Project Plan (“QAPP”) and
the Health and Safety Plans (“HASP”).

In developing the QAPP and HASP, Respondent shall consider and utilize the following
EPA guidance documents: Field Sampling Guide, Standard Operating Safety Guide and the
QARS. In addition, the plan shall comply with all current applicable Occupational Safety and
- Health Administration regulations found-at 29 C.F.R Part 1910 and as adopted by Utah.
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IV.3  Data Validation

All data generated during the Work shall be validated. The data validation procedures
and levels which must be integrated with the EPA Quality Assurance (“QA”) program’s
requirements are described in detail in the ERB Region VI QAPP or its appropriate references.

IV.4 Document Control

Documents and information generated during the Work shall be consistently well
managed. A complete and accurate Site file for this project shall be maintained by the
Respondent. The Site file includes records, documents, and information generated in
performance of the Work.

IV.5 Reporting

After the date of receipt of EPA’s approval of the Work Plan through completion of the
Work, Respondent shall submit monthly status reports to EPA mailed or faxed fifteen (15) days
after the last day of each month. The reports shall follow a standard format that consists of the
topics on the following list:

Progress made this reporting period;
- Problems and resolved solution; .
Sampling/laboratory activities: samples collected, analyses requested, and
analytical results received;
* Deliverables submitted;
* Personnel or schedule changes; and,
Activities planned next reporting period.

Upon completion of the Work, a final report shmmarizing the Work conducted pursuant
to the Order shall be prepared as required by paragraph 44 of the Consent Order and delivered to

EPA. '
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Attachment 2 to Administrative Order on Consent

Order.

SCHEDULE

Respondent shall adhere to the following schedule for all tasks required by the Consent

Task 1: Erect Signs/Fence Ditch ,
- Implement within 21 days of effective date of Order

Task 2: Submission of Work Plan for Review (Including QAPP and HASP)
- Submit within 35 days of effective date of Order

Task 3: Assessment of Current Site Access/Fence Condition
- Submit Proposal for assessing current site access and fence condltlons
within 14 days after Work Plan approval
- Implement within 10 days of EPA approval of Proposal

Task 4: Characterization
- Submit Characterization Proposal within 45 days after Work Plan
approval
- Implement within 30 days of EPA approval of Characterization
Proposal
- Submit results as part of Task 5 Characterization Proposal

Task 5: Risk Assessment
- Submit Risk Assessment Report within 30 days after recelvmg Task 4

Final Analytical Results and QA/QC
- Submit sample results (from Task 4) with Risk Assessment Report

Task 6: Remedial Action
- If warranted, submit Remedlal Action Proposal with schedule within
21 days of receiving EPA approval of Risk Assessment Report that
concludes remedial action is necessary as part of Task 4
- Begin implementation of Remedial Action Plan within 10 days of EPA

approval of proposal

Task 7:
- Submit written verification that cathode stack emissions and cathode

scrubbing system wastewater discharges have in fact been eliminated
within 15 days of effective date of order

- Submit description of the modified design for the melt reactor cells
within 30 days after EPA approval of the Work Plan

- Submit proposal and schedule for evaluating the emissions of dioxin,
furan, and HCB formation in sealed and new M-type electrolytic cells
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and modified melt reactor cells within 30 days after completion of
Task 7 (B) ’

Reporting:
- Submit monthly progress report 15 days after last day of each month
after EPA approval of Work Plan, as required at paragraph IV.5

- Prepare Completion Report within 30 days of completion of last task
under the Statement of Work

...
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EXHIBIT B
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY | " (5 ru [+ 29
REGION VIII '

Docket No. RCRA-8-2001-05 L e d VI

IN THE MATTER OF:
Magnesium Corporation of America

Rowley, Tooele County, Utah ADMINISTRATIVE ORDER

Respondent.

PROCEEDING UNDER SECTION 7003
OF THE SOLID WASTE DISPOSAL ACT,
AS AMENDED, 42 U.S.C. § 6901 et seq.,
42 U.S.C. § 6973

I. JURISDICTION

1. EPA has the authority to issue this Administrative Order (“Order”) pursuant to Section
7003(a) of the Solid Waste Disposal Act, commonly referred to as the Resource Conservation and
Recovery Act, as amended by, among other acts, the Hazardous and Solid Waste Amendments of
1984 (hereinafter referred to as “RCRA” or the “Act”), 42 U.S.C. § 6973(a) ("Section 7003").

The authorities vested in the Administrator pursuant to RCRA have been properly delegated to the

undersigned officials.

2. Magnesium Corporation of America (“Respondent” or “MagCorp”) shall undertake all
actions required by the terms and conditions of this Order and the attached Statement of Work
(“SOW?), Attachment 1, which by this reference is incorporated in this Order. .

II. INTRODUCTION

3. This Order is issued by the United States Environmental Protection Agency Region
VII (“EPA”). This Order concerns the performance of Work at the Rowley, Utah production
facility owned and operated by Respondent. .

4. MagCorp is a corporation incorporated in the State of Delaware with its principal place
of business in the-State of Utah.
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5. Respondent is a "person” within the meaning of Section 1004(15) of the Act, 42 U.S.C.

§ 6903(15).

6. Respondent has contributed or is contributing to the “past or present handling, storage,
treatment, transportation, or disposal of ... solid waste or hazardous waste” within the meaning of
Section 1004 (5) and (27) of the Act, 42 U.S.C. § 6903 (5) and (27), at the facility located
approximately fifteen miles north of Exit 77 from Interstate 80 at Rowley, Utah (the “facility™).

7. Tetrachlorodibenzo-p-dioxins and various other dioxins, hexachlorobenzene (“HCB”),
polychlorinated biphenyls (“PCBs”), arsenic, and chromium are hazardous constituents as
provided for at 40 C.F.R. Part 261, Appendix VIII, and Utah Admin. R. R315-50-10 and
hazardous substances as provided for at CERCLA § 101(14), 42 U.S.C. § 9614(14) and 40 C.F.R.
§ 302.4. Solid waste containing HCB at 0.13 milligrams/liter (“mg/L”), arsenic at 5.0 mg/L, or
chromium at 5.0 mg/L after use of the Toxicity Characteristic Leaching Procedure is also a RCRA

“characteristic” hazardous waste. 40 C.F.R. § 261.24 and Utah Admin. R. R315-2-9(g). Anode
dust analyzed using the Toxicity Characteristic Leaching Procedure contained arsenic and
chromium in excess of the regulatory limit. Waste in the central sump analyzed using the TCLP
contained chromium in excess of the regulatory limit.

8. The past or present handling of hazardous or solid waste, including anode dust, at the
facility may present an imminent and substantial endangerment to health or the environment.

9. Pursuant to Section 7003(a) of the Act, 42 U.S.C. § 6973(a) EPA has notified the State
of Utah of this action.

10. EPA has determined that issuing this Order pursuant to RCRA Section 7003, 42
U.S.C. § 6973, is necessary to protect health or the environment.

III. PARTIES BOUND

11. This Order shall apply to and be binding upon Respondent and its ofﬁcers employees,

‘agents, successors and assigns.

12. Respondent shall provide a copy of this Order to all contractors, subcontractors,
laboratories, and consultants retained to conduct or monitor any portion of the work performed
pursuant to this Order within two (2) days after the effective date of this Order or date of such
retention and shall condition all such contracts on compliance with the terms of this Order.

13. Respondent shall give notice to EPA thirty (30) or more days prior to transfer of
ownership or operation of the facility. Unless agreed to by EPA, any such transfer shall not alter
Respondent’s obligations under this Order.
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IV. FINDINGS OF FACT

General Findings of Fact

14. The Findings of Fact set forth in Administrative Order on Consent, Docket No.
RCRA-8-2000-16 (“Consent Order”) are incorporated herein. ’

15. Respondent is a corporation incorporated in the State of Delaware, with its principal
place of business in the State of Utah.

16. Respondent has owned and operated the facility since 1980. Amax Specialty Metal
owned Respondent’s stock prior to 1989, and during that time Respondent did business under the
name Amax Magnesium. In 1989, Amax Specialty Metal sold Respondent’s stock to Renco
Metals, Inc., which changed Respondent’s name to Magnesium Corporation of America, or

MagCorp.

17. The facility is located at Rowley, Tooele County, Utah, in Township 2N, Range 8W,
Sections 2, 3, 4, 9, 10, 11, 13, 14, 15, and 16, at longitude 112 degrees 44 minutes west, latitude

40 degrees 55 minutes north

18. The mailing address of the facility is 238 North 2200 West, Salt Lake City, Utah
84116. .

19.. The facility produces magnesium using an anhydrous electrolytic production process.
In addition to magnesium metal and alloys, the facility produces chlorine, ferric and ferrous
chloride, and calcium chloride, and is producing or has produced other materials as well. The
* main raw material is concentrated brine from the Great Salt Lake.

20. The facility discharges wastes from production processes into several ditches,
including the “western” (also called the “center” or “central” ditch) and the “chlorine” ditches, all
of which aggregate into a ditch, the “Main” ditch (also called the “Red River’), that flows into an
unlined 400-acre pond. The pond has a pH of approximately 1.

21. On January 16, 2001, the United States filed a complaint in the United States District
Court for the District of Utah, Central Division (United States v. MagCorp, et al., Civil No.
2:01CV0040B), alleging that MagCorp generates, treats, stores, and/or disposes five different
hazardous wastes in violation of Subtitle C of RCRA, 42 U.S.C. § 6921 et seq., including
Pentapure Solid (called “Anode Dust” in this Order), High Energy Scrubber waste, Chlorine Plant
Wash Water Column, Chlorine Reduction Burner waste, and Ferric/Ferrous Chloride Solid
wastes. Ferric Chloride wastes contain arsenic and both Ferric Chloride and Anode Dust wastes
contain chromium in concentrations beyond the regulatory limits and are therefore hazardous
wastes. Waste in the central sump contains chromium in a concentration beyond the regulatory
limit and is therefore a hazardous waste. 40 C.F.R..§ 261.24 and Utah Admin. R. R315-2-9(g).
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High Energy Scrubber, Chlorine Plant Wash Wate‘r Column, and Chiorine Reduction Burner
wastes are hazardous because they are aqueous and have a pH of less than 2. 40 C.F.R. § 261.22

and Utah Admin. R. R315-2-9(e).

22. On October 1, 2000, EPA Region VIII and MagCorp entered into the Consent Order
under which MagCorp agreed to undertake various tasks to determine whether solid waste
containing dioxins, furans, and HCB is being released at the facility, and whether these
compounds may be found in the area of the western ditch, ditch spoils, the sewage lagoon, the
unpaved road parallel to and immediately west of the western ditch, the soils between the road and
western ditch, and surficial soils surrounding the ditch spoils immediately to the east of the
westemn ditch. The Consent Order also provides for fencing of the area.

23. In general, MagCorp’s manufacturing operations include removing minerals from,
inter alia, Great Salt Lake surface waters and groundwater brines by concentrating the waters in
solar evaporating ponds and in concentrator tanks which utilize waste heat from other facility
processes; treating the concentrated brine to remove potassium, boron and sulfates; spray drying
the brine to produce an impure anhydrous magnesium-rich powder; melting and chlorinating the
powder to convert the magnesium oxide in the powder into magnesium chloride; separating the
molten magnesium metal from chlorine gas by electrolysis; casting the magnesium into desired -
products; and capturing, and recycling or selling, chlorine gas and hydrochloric acid generated in

the electrolytic refining process.

24. The electrolysis is performed in electrolytic cells. The off-gases from electrolysis
carry dust which EPA sampling shows is laden with HCB, dioxins, furans, PCBs, arsenic, and
- chromjum. These contaminants settle out as particulates as the gas passes through the ducts. The
dust is cleared from the equipment by a drag chain which operates continuously. The chain
moves the dust to an “anode box” which is emptied on a daily basis manually by employees into a
concrete sump directly beneath the anode box.

25. On January 12-13, 2001, EPA sampled anode dust from electrolytic cells in buildings
3 and 4. The dust from electrolytic cells in the two buildings passes through separate vent
systems to separate anode boxes, one box for each building. The boxes are emptied into separate
sumps, one for each box. Dust from the sumps is washed with water to a central, or main, sump
which empties into the ditch system. EPA also sampled the central sump and various locations in
the ditch system. Results for the sampling were as follows:
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Sampling Event of Building 3 Building 4 Main Dredge Dredge Liquor Culvert Qutfall
January 12-13, 2001 Anode Dust  Anode Dust Sump Spoils Spoils Qutfall Central
(Dup) Ditch
Dioxin/Furans (ug/kg) 54 4.6 41 11 8.5 16 25 85
Polychlorinated I1E 600 E 520E NA NA 22E NA NA
Biphenyls (mg/kg)
Hexachlorobenzene 44 12,000 8,900 82 9.2 640 520 1,000
(total) (mg/kg) -
Arsenic (total) (mg/kg) .~ .- 26 130 NA 11 12 25 14 60
Chromium (total) 94 230 NA 14 12 12 12 16
(mg/kg)
Arsenic (TCLP) (mg/L) ND 5.0 NA ND NA ND ND ND
Chromium (TCLP) 1.1 9.3 NA 0.55 NA 0.0058 ND ND
(mg/L)

*“TEQ-adusted concentration. The term “dioxin” includes “furans” which are any of a class of compounds containing a ring composed of one
oxygen and four carbon atoms. EPA has developed a “toxicity equivalence quotient” (“TEQ™) that estimates the toxicity of &Il other chlorinated
dioxins and furans relative to the toxicity of 2,3,7,8-tetrachiorodibenzo-p-dioxin (*2,3,7,8 TCDD”). Using the TEQ schemes, the toxicity of all
the dioxins and furans in a sample can be converted into units of 2,3,7,8-TCDD. When this Order refers to “dioxin,” it is to total dioxin TEQ.

E The value is greater than the highest linear standard and is estimated.

NA Not analyzed.

ND Not detected.

26. Observations of inspectors who performed the January 12-13, 2001 inspection have
been recorded in reports and memoranda which have been placed in the administrative record
- underlying this Order. The index of the administrative record and documents in the
administrative record are on file in the EPA Region VIII office and will be made available for
inspection there. An inspection was performed at the facility by Utah Occupational Safety and
Health (“UOSH”) inspectors on May 25, 2001. EPA inspectors accompanied the UOSH
inspectors and have recorded observations in a report which has been placed in the administrative
record underlying this Order. EPA took samples from the anode boxes from buildings 1 and 4 on
May 25, 2001, but has not yet received final analytical results from its sampling. |

27. MagCorp workers are exposed to chlorine gas at various locations throughout the
facility during their work day. The gas is irritating to lungs, eyes, skin, and mucous membranes.
This constant exposure to chlorine gas makes it more likely the workers will suffer adverse health
effects from exposure to HCB, dioxins, furans, PCBs, arsenic, and chromium.

28. HCB, dioxins, furans, and PCBs are found at various locations throughout the facility
as can be seen from the analytical data from the January 12-13, 2001 sampling event, and from the
August 30-September 2, 1999 sampling event. Workers may thus be exposed to these
contaminants all day, each day they work at the facility.
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29. Results from sampling performed August 31-September 2, 1999 show the
concentration of chromium in the central sump after TCLP testing was 5.69 mg/L.

Findings of Fact Regarding Effects on Human Health

30. Workers who empty the anode boxes may suffer serious adverse health effects from
exposure to HCB, dioxins, furans, PCBs, arsenic, and chromium in the dust. These effects may be
exacerbated by exposure to chlorine gas throughout the facility and to the same contaminants at
other locations at the facility as the workers perform their tasks. This is supported by the report
prepared by a toxicologist entitled, Toxicological Evaluation and Risk Assessment of MagCorp
Workers at Building 4 Anode Box, June 8, 2001. This report has been placed in the
administrative record underlying this Order.

Hexachlorobenzene

31. HCB is persistent in the environment due to its chemical stability and resistance to~
microbial degradation. HCB adheres strongly to soils and does not migrate readily into
groundwater. HCB is lipophilic (attracted to fatty tissue) and can bioaccumulate. Exposure to
. HCB may cause eye, skin, and respiratory tract irritation. Long-term oral exposure has been
reported to cause liver disease with associated skin lesions in humans. Effects on the liver, skin,
kidneys, immune system, and blood from oral exposure to HCB have been observed in animal
studies. Breathing HCB can irritate the nose, throat, and lungs; contact can cause eye and skin- -
irritation and may burn the skin. Animal studies have reported cancer of the liver, thyroid, and
kidney from oral exposure to HCB.. EPA has placed HCB in Group B2: Probable human
carcinogen, meaning that evidence for the carcinogenicity of HCB in humans is based primarily
on animal studies.. See, Guidelines for Carcznogen Risk Assessment, 51 F.R. 33992, 34000
(September 24, 1986).

Dioxin

32. The term “dioxin” can refer to 2,3,7,8 tetrachlorodibenzo-p-dioxin (“2,3,7,8 TCDD”),
or more commonly to a family of compounds that includes 75 chlorinated dibenzo-p-dioxins and
the 135 closely related chlorinated dibenzofurans. 17 members of this family exhibit toxicity
similar to 2,3,7,8 TCDD and are commonly referred to as dioxins or dioxin like compounds.
Dioxins are persistent.in the environment due to their chemical stability and resistance to
microbial degradation. Dioxins adhere strongly to soils and do not migrate readily into
groundwater. Dioxins are lipophilic and bioaccumulate, 2,3,7,8-TCDD is classified as a human
carcinogen by the International Agency for Research on Cancer and by the National Toxicology
Program. Dioxins also cause non-cancer effects, including developmental and reproductive
effects, endocrine disruption, and suppression of the immune system.
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Polvchlorinated biphenvls

33. PCBs are persistent in the environment due to their chemical stability and resistance to
microbial degradation, PCBs adhere strongly to soils and do not migrate readily into
groundwater. PCBs are absorbed through ingestion, inhalation, and dermal exposure. PCBs are
lipophilic and can bioaccumulate. There is clear evidence that PCBs cause cancer in animals and
it is highly likely they pose a risk of cancer to humans. Studies of PCB workers found increases
in rare liver cancers and malignant melanoma. The presence of cancer in the same target organ
(liver) following exposures to PCBs both in animals and in humans and the finding of liver
cancers and malignant melanomas across multiple human studies adds weight to the conclusion

that PCBs are probable human carcinogens.

Studies in monkeys and other animals have revealed a number of serious effects on the immune
system following exposures to PCBs, including a significant decrease in size of the thymus gland
(which is critical to the immune system) in infant monkeys, reductions in the response of the
immune system following a challenge with sheep red blood cells (a standard laboratory test that
determines the ability of an animal to mount a primary antibody response and develop protective
immunity), and decreased resistance to Epstein-Barr virus and other infections in PCB-exposed
animals. PCB exposures were found to reduce the birth weight, conception rates, and live birth
rates of monkeys and other species and PCB exposure reduced sperm counts in rats. Effects in
monkeys were long-lasting and were observed long after the dosing with PCBs occurred.
Children born to women who worked with PCBs in factories showed decreased birth weight and a
significant decrease in gestational age with increasing exposures to PCBs. Newborn monkeys
exposed to PCBs showed persistent and significant deficits in neurological development,
including visual recognition, short-term memory and learning.. Studies in humans have suggested
effects similar to those observed in monkeys exposed to PCBs, including learning deficits and
changes in activity associated with exposures to PCBs.

Chromium

34, The U.S. Department of Health and Human Services has determined that chromium
and certain chromium compounds are known carcinogens Long-term exposure of workers to

lung cancer. Lung cancer may occur long after exposure to chromium has ended. Although itis
not clear which form of chromium is responsible for this effect in workers, only compounds of -
chromium(VI) have been found to cause cancer in animal studies. Based on evidence in humans
and animals, compounds of chromium(VI) should be regarded as probable cancer-causing
substances in humans exposed by inhalation. Evidence for other chromium compounds is
inconclusive. Inhalation exposure to chromium may result in additional adverse effects on the -
respiratory system and may affect the immune system. Whether the effects on the immune system
seen in experiments with animals would change a person's resistance to disease is not known. -
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Arsenic

- 35. The U.S. Department of Health and Human Services has determined that arsenic and
certain arsenic compounds are known carcinogens. Inorganic arsenic has been recognized as a
human poison since ancient times, and large doses can produce death. Lower levels-of exposure
may produce injury in a number of different body tissues or systems: these are called "systemic"
effects. When taken by mouth, a common effect is irritation of the digestive tract, leading to pain,
nausea, vomiting, and diarrhea. Other effects typical of exposure by mouth include decreased
production of red and white blood cells, abnormal heart function, blood vessel damage, liver
and/or kidney injury, and impaired nerve function causing a "pins-and-needles" feeling in the feet
and hands. There is evidence from animal studies that high oral doses during pregnancy may be
damaging to the fetus, but this has not been well studied in humans.

Perhaps the single most-characteristic systemic effect of oral exposure to inorganic arsenic is a
‘pattern of skin abnormalities including the appearance of dark and light spots on the skin, and
small "corns" on the palms, soles, and trunk. While these skin changes are not considered to be a
health concern in their own right, some of the corns may ultimately progress to skin cancer.

In addition, arsenic ingestion has been reported to increase the risk of cancer inside the body,
especially in the liver, bladder, kidney, and lung. Inhalation exposure to inorganic arsenic dusts or
- fumes sometimes produces the same types of systemic health effects produced by oral exposure.
However, this is not common, and the effects are usually mild. Of much greater concer is the
ability of inhaled arsenic to increase the risk of lung cancer. This has been observed mostly in
humans exposed to high levels of airborne arsenic in or around smelters, but lower levels may
increase lung cancer risk as well.

‘Direct dermal contact with arsenic compounds, frequently from inorganic arsenic dusts in air, may
result in mild to severe irritation of the skin, eyes, or throat. -

Y. CONCLUSIONS OF LAW

36. Respondent is a "person” within the meaning of Section 1004(15) of the Act, 42
U.S.C. § 6903(15). ‘ , :

37. Wastes generated at the facility and managed in the ditch and pond system at the
facility are hazardous wastes and solid wastes as defined in Section 1004(5) and (27) of the Act,

42 U.S.C. § 6903(5) and (27).

38. Respondent has contributed and/or is contributing to the past or present handling,
storage, treatment, transportation or disposal of solid or hazardous waste at the facility within the
meaning of Section 7003 of the Act, 42 U.S.C. § 6973.
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39. The past or present handling of solid waste at the facility may present an imminent
and substantial endangerment to health or the environment within the meaning of Section 7003 of
the Act, 42 U.S.C. § 6973.

VI. ORDER

40. Based on the above, EPA has determined that the activities required by this Order and
the SOW, Attachment 1, are necessary to protect health or the environment. -Respondent shall
perform the work specified in this Order in the manner and by the dates specified herein. All
work undertaken pursuant to this Order shall be performed in a manner consistent with this Order,
including all documents incorporated herein pursuant to this Order, and all applicable laws.

41. All plans and documents submitted under any section of this Order shall, upon
approval by EPA, be incorporated by reference into this Order as if set forth fully herein.

42. Respondent shall obtain any permits or approvals that are necessary to perform work
on or outside the facility under applicable law and shall submit timely applications and requests
for any such permits and approvals.

VII. WORK TO BE PERFORMED

43. Based upon the foregoing findings of fact, conclusions of law, and determinations,
Respondent shall perform the following work:

44, Respondent shall designate a Project Coordinator responsible for administration of all
Respondent’s actions required by this Order. Within one (1) day of the effective date of this
Order, Respondent shall submit the designated Project Coordinator’s name, address, and
telephone number in writing to EPA. To the greatest extent possible, the Project Coordinator
shall be present on-site or readily available during site work. EPA retains the right to disapprove
of any Project Coordinator named by Respondent. Respondent shall retain a different Project
Coordinator within five (5) days following EPA’s disapproval of a Project Coordinator and shall
submit the coordinator’s name, address, telephone number, and qualifications to EPA. EPA has
designated John Works, of the Office of Enforcement, Compliance and Environmental Justice, as
its Project Coordinator. Respondent shall direct all submissions required by the Order to the State
of Utah, through the Utah Division of Solid and Hazardous Waste (“UDSHW”’), UOSH, and to
EPA. Submissions to EPA shall be directed to:

John Works, 8ENF-T

U.S. EPA, Region VIII
999 18" Street, Suite 300
Denver, CO 80202-2466
Telephone: (303) 312-6196
Fax: (303) 312-6409
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and for UDSHW all submissions shall be directed to:

Mr. Allan Moore

Utah Department of Environmental Quality
UDSHW

288 North 1460 West

Salt Lake City, Utah 84114-4880
Telephone: (801) 538-6170

Fax: (801) 538-6715

Respondent will be informed of a contact at UOSH.

45. Within one (1) day of the effective date of this Order, Respondent shall notify EPA in
writing of the name, address, and telephone number of the contractor it has retained to perform the
work outlined in the SOW, Attachment 1. Respondent shall notify EPA of the name(s) and
qualifications of any other contractor(s) retained to perform work under this Order at least five (5)
days prior to the commencement of any task outlined in the SOW. EPA retains the right to
disapprove of any, or all, of the contractors and/or subcontractors retained by Respondent. If EPA
disapproves of a selected contractor, Respondent shall retain a different contractor within five (5)
days following EPA’s disapproval and shall notify EPA of that contractor’s name and
qualifications within five (5) days of EPA’s disapproval.

46. As provided in the SOW, Attachment 1, Respondent shall submit to EPA for approval
draft Work Plans, as necessary, for performing the various tasks on the schedules designated in
the SOW. The draft Work Plans shall provide descriptions of and schedules for the actions
required in the SOW. EPA may approve, disapprove, requlre revisions to, or modify any draft
Work Plan and its required submittals. If EPA requires revisions to any Work Plan, Respondent
shall submit a revised draft Work Plan within four (4) days of receipt of EPA’s notification of the
required revisions. Thereafter, EPA may approve, approve with modifications, or disapprove and
draft the Work Plan. Respondent shall implement the Work Plans and required submittals as
finally approved in writing by EPA in accordance with the schedule approved by EPA. Once
approved, approved with modifications, or drafted by EPA, the Work Plans, the task proposals
required in the SOW, and any other Work Plan submittals, the schedule, and any subsequent
modifications shall be fully incorporated into and enforceable under the Order. Respondent shall
not commence or undertake any Work onsite without prior EPA approval.

VIII. SITE MONITORING AND REPORTING

47. Progress Reports. Respondent shall submit a written progress report to EPA
concerning actions undertaken pursuant to this Order every Monday beginning after the effective
date of the Order until completion of all tasks required by the SOW. These reports shall follow a
standard format that consists of the topics on the following list: a) activities accomplished and
progress made this reporting period; b) problems and how resolved; ¢) sampling/laboratory

10
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activities: samples collected, analyses requested, and analytical results received; d) deliverables
submitted; e) personnel or schedule changes; f) activities planned next reporting period; and g).
estimated or actual costs for the activities planned.

48. Completion Report. Within fourteen (14) days after completion of all engineering and
construction tasks required by the SOW, Respondent shall submit for EPA review and approval a
Completion Report summarizing the actions taken to comply with this Order. The Completion
Report shall have accompanying appendices containing all relevant documentation generated but
not previously submitted, including manifests, invoices or purchase orders, bills, contracts,
receipts, and canceled checks. The Completion Report shall include the following certification
which is binding on Respondent and shall be signed by Respondent’s designated Project
Coordinator who supervised or directed the preparation of the report:

Under penalty of law, I certify to the best of my knowledge, information, and
belief, after appropriate inquiries of all relevant persons involved in the
preparation of this report, that the information submitted is true, accurate,
and complete. I am aware that there are significant penalties for submitting
false information, including the possibility of fine and imprisonment for
knowing violations.

IX. EMERGENCY ACTION

49. In the event Respondent identifies a threat to public health or the environment at the
facility at any time during implementation of this Order which it believes warrants more
immediate action than the Work Plan or Order may require, or warrants action before an
otherwise applicable plan is approved, Respondent shall orally notify the EPA Project
Coordinator, or EPA management in his absence, within twenty four (24) hours of discovery and
notify both EPA and the State in writing within ten (10) days of such discovery, summarizing the
nature, immediacy and magnitude of such threat(s). :

50. Proper notification, as required in this section, does not relieve Respondent of ;'my
other notification responsibility Respondent may have under any other law, including, but not
limited to, Section 103 of the Comprehensive Environmental Response, Compensation and
Liability Act, as amended, 42 U.S.C. § 9601, et seq., or Section 304 of the Emergency Planning -
and Community Right to Know Act, as amended, 42 U.S.C. § 11001, et seq.

51. IfEPA determines that immediate action is required, the EPA Project Coordinator
may orally authorize and require Respondent to take actions to abate the threat prior to approval of
a plan, or in addition to a plan after approval.

52. Any oral requirements made pursuant to this subsection shall be immediately

incorporated into this Order by reference and are immediately enforceable. EPA will provide to
Respondent a written description of such requirements within a reasonable period of time.

11
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X. SITE ACCESS AND SAMPLING

53. Respondent shall provide access to EPA employees, contractors, agents, consultants,
designees, representatives, and State of Utah representatives (the “Agencies™) to oversee any and
all work being performed under this Order. Respondent shall provide access to the facility
property at any time work is being conducted pursuant to this Order and during reasonable
business hours during any period work is not being conducted, for the purposes of determining
Respondent’s compliance with the federal and State hazardous waste programs, and this Order.
Respondent shall permit the Agencies to inspect work sites and to inspect and obtain copies of
computer files, operating and field logs, photographs, contracts, manifests, shipping records, and
other relevant records and documents relating to this Order or any requirement under this Order
and interview facility personnel and contractors performing work required by this Order. Nothing
in this paragraph limits or impairs EPA’s or the State’s statutory authorities to enter and inspect

the facility.

54, EPA may conduct any tests necessary to ensure compliance with this Order and to ~
verify the data submitted by Respondent. EPA will provide to Respondent split samples.
Respondent shall notify EPA in writing of any sampling activities undertaken pursuant to any plan
or requirement of this Order a minimum of seven (7) days prior to the sampling being conducted,
and shall provide split samples to the Agencies upon request.

XI. AVAILABILITY AND RETENTION OF INFORMATION

55. Respondent shall make available to EPA, and shall retain, during the pendency of this
Order and for a period of three (3) years after its termination, all records and documents in its
possession, custody, or control, or in the possession, custody or control of its.contractors and
subcontractors, which relate to the performance of this Order, including but not limited to
documents reflecting the results of any sampling, tests, or other data or information generated or
acquired by Respondent, or on Respondent's behalf, with respect to the implementation of this

Order.

56. At the end of this three-year period and at least thirty (30) days before any document
or information is destroyed, Respondent shall notify EPA that such documents and information
are subject to destruction, shall make such documents or information available to EPA for
inspection and, upon request, shall provide the originals or copies of such documents and
information to EPA. In addition, Respondent shall provide documents and information retained
under this section at any time before expiration of the three-year period at the written request of

EPA.

57. Respondent shall, at least 30 days prior to the conveyance of any interest in real
property at the facility, give written notice to the transferee that the property is subject to this
Order. Respondent shall provide written notice to EPA and the State of the conveyance, including
the name and address of the transferee, 14 days prior to such conveyance.

12
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58. Respondent may assert confidentiality claims pursuant to 40 C.F.R. § 2.203(b) with
respect to any part of the information submitted to EPA pursuant to this Order provided such
claim is allowed by law. EPA shall disclose information covered by a business confidentiality
claim only to the extent permitted by, and by means of the procedures set forth at, 40 C.F.R Part 2,
Subpart B. Ifno such claim accompanies the information when it is received by EPA, EPA may
make it available to the public without further notice to Respondent.

XII. QUALITY ASSURANCE

59. As required in the SOW, Attachment 1, Respondent shall submit for EPA approval a
draft Quality Assurance Project Plan (“QAPP”). All sampling and analyses performed pursuant to
this Order shall conform to EPA direction, approval, and guidance regarding sampling, quality
assurance/quality control (“QA/QC”), data validation, and chain of custody procedures.
Respondent shall ensure that each laboratory used to perform the analyses participates in a
QA/QC program that complies with the appropriate EPA guidance and is a Utah certified ,
laboratory. All work undertaken pursuant to this Order shall be performed in a manner consistent
with EPA Region VIII’s Field Sampling Guide and the QA/R-5, EPA Requirements for Quality
Assurance Project Plans for Environmental Data Operations.

60. Respondent shall use quality assurance, quality control, data validation, and chain of
custody procedures for all data gathered under this Order in accordance with EPA
SW-846, Third Edition, or subsequent edition as then in effect.

61. Respondent shall, upon EPA request, provide for quality assurance monitoring by the
laboratory(ies) performing analyses required by this Order. Respondent shall provide to EPA the
quality assurance/quality control procedures followed by all sampling teams and laboratories
performing data collection and/or analysis.

62. Respondent shall make available to EPA and UDSHW the results of all sampling
and/or tests or other data generated during the implementation of this Order, and Respondent shall
submit these results in required progress reports.

_ 63. At the request of Respondent or the Agencies, Respondent or the Agencies shall allow
spht or duplicate samples to be taken by the requestor or their authorized representatives, of any
samples collected pursuant to this Order. Respondent shall notify EPA no less than seven (7) days
in advance of any sample collection activity under this Order. EPA and UDSHW shall have the

right to take any additional samples that they deem necessary.
XIII. NOTICES

64. Whenever under the terms of this Order, notice is required to be given, and/or a report
or other document is required to be forwarded by one Party to another, such correspondence shall

13
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be sent by certified mail or hand carried to the following individuals at the addresses specified
below. Monthly reports and notifications of emergency situations may be faxed or mailed:

As to the United States:

John Works

Technical Enforcement Program
USEPA Region VIII, 8ENF-T
999 18th Street, Suite 300
Denver, Colorado 80202-2466
Telephone: (303) 312-6196

Fax: (303) 312-6409
works.john@epa.gov

As to UDSHW:

Mr. Allan Moore

UDEQ, UDSHW

288 North 1460 West

Salt Lake City, Utah 84114-4880
- Telephone: (801) 538-6170

Fax: (801) 538-6715

amoore@deq.stat.us.us

Respondent will be provided a contact for UOSH.

65. If the date for submission of any item or notification required by this Order falls upon
a Saturday, Sunday, or federal holiday, the time period for submission of that item or notification
is extended to the next federal working day following the weekend or holiday.

XIV. RESERVATION OF RIGHTS

- 66. Nothing in this Order shall limit the information gathering, access, and response
authority of the United States under RCRA or any other applicable law, nor shall it limit the
authority of EPA to issue additional orders to Respondent under RCRA Section 7003. Nothing
herein shall limit the power and authority of EPA to take, direct, or order all actions necessary to
protect public health, welfare, or the environment or to prevent, abate, or minimize an actual or
threatened release of hazardous substances, pollutants or contaminants, or hazardous or solid
waste omn, at, or from the facility. Further, nothing herein shall prevent EPA from seeking legal or
equitable relief to enforce the terms of this Order, from taking other legal or equitable action and
as it deems appropriate and necessary, or from requiring Respondent in the future to perform
additional activities pursnant to CERCLA, 42 U.S.C. § 9601, et.seq., RCRA, or any other
apphcable law.

14
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67. This Order shall not be construed as a waiver or limitation of any rights, remedies,
powers and/or authorities which EPA has under the Act, CERCLA or any other applicable law.

68. EPA hereby reserves all of its statutory and regulatory powers, authorities, rights,
remedies, both legal and equitable, which may pertain to Respondent's failure to comply with any
applicable laws and regulations and/or with any of the requirements of this Order, including but
not limited to, the right to disapprove of work performed by Respondent, to request that
Respondent perform additional tasks, and the right to perform any portion of the work herein.

69. Compliance by Respondent with the terms of this Order shall not relieve Respondent
of its obligation to comply with the Act and/or any other apphcable state or federal law or
regulation.

70. By issuance of this Order, EPA assumes no liability for injuries or damages to persons
or property resulting from any acts or omissions of Respondent. EPA shall not be deemed a party
to any contract entered into by Respondent or its directors, officers, employees, agents,
successors, heirs, representatives, assigns, contractors, or consultants in carrying out actions
pursuant to this Order. This Order shall not relieve Respondent of its obligation to comply with
all applicable provisions of federal, state, or local law, nor shall it be construed to be a ruling on,
or determination of, any issue related to any federal, state, or local permit, nor shall it be construed
to constitute EPA approval of the equipment or technology installed by Respondent in connection
with the work under the terms of this Order.

XV. FORCE MAJEURE

71. Respondent shall perform all requirements under this Order within the time limits
established under this Order, unless the performance is delayed by a force majeure event. For
purposes of this Order, a force majeure event is defined as any event arising from causes beyond
the control of Respondent or of any entity controlled by Respondent, including but not limited to
its contractors and subcontractors, that delays or prevents performance of any obligation under
this Order despite Respondent’s best efforts to fulfill the obligation. Force majeure does not
include financial inability to complete the work, increased cost of performance, or strike or other
work stoppage by employees or contractors of Respondent.

72. Respondent shall notify EPA orally within 24 hours after the event, and in writing
within five days after Respondent becomes or should have become aware of events which
constitute a force majeure event. Such notice shall: identify the event causing the delay or
anticipated delay; estimate the anticipated length of delay, including necessary demobilization and
re-mobilization; state the measures taken or to be taken to-minimize the delay; and estimate the
timetable for implementation of the measures. Respondent shall take all reasonable measures to
avoid and minimize the delay. Failure to comply with the notlce provision of this section shall
waive any claim of force majeure by Respondent.

15




01-14312-mkv Claim 60-1 Part 2 Filed 03/15/17 Pg 60 of 124

73. If EPA determines a delay in performance of a requirement under this Order is or was
attributable to a force majeure event, the time period for performance of that requirement shall be
extended as deemed necessary by EPA. Such an extension shall not alter Respondent’s obligation
to perform or complete other tasks required by the Order which are not directly affected by the
force majeure event. '

XVI. FINANCIAL ASSURANCE, INSURANCE, AND INDEMNIFICATION

74. Within sixty (60) days of the effective date of this Order or prior to beginning Work,
whichever is earlier, Respondent shall establish financial assurance in the amount of $1,000,000
to assure performance of the Work in favor of EPA, using a financial assurance mechanism
similar to that authorized by 40 C.F.R. Part 264, Subpart H.

75. Respondent shall establish and maintain adequate insurance. The United States shall
not be liable for any injury or damages to persons or property resulting from acts or omissions of
Respondent or its contractors in implementing the requirements of this Order.

76. Respondent shall indemnify and hold the United States Government, its agencies,
departments, agents, and employees, harmless from any and all claims or causes of action arising
from or on account of acts or omissions of Respondent, its employees, agents, servants, receivers,
successors, or assigns, or any persons including, but not limited to, firms, corporations,
subsidiaries, and contractors, in carrying out activities under this Order. The United States
Government or any agency or authorized representative thereof shall not be held as a party to any
contract entered into by Respondent in carrying out activities under this Order.

XVII. MODIFICATIONS TO APPROVED WORK PLAN OR SCHEDULE

77. Modifications to any plan or schedule or the SOW may be made in writing by the
EPA Project Coordinator or at the EPA Project Coordinator’s oral direction. The EPA Project
Coordinator will memorialize oral modifications in writing within a reasonable period of time;
provided, however, that the effective date of the modification shall be the date of the EPA Project
Coordinator’s oral direction. C

78. If Respondent seeks permission to deviate from any approved Work Plan or schedule
or the SOW, Respondent’s Project Coordinator shall submit a written request to EPA for approval
outlining the proposed Work Plan modification and its basis. No informal advice, guidance,
suggestion, or comment by EPA regarding reports, plans, specifications, schedules, or any other
writing submitted by Respondent shall relieve Respondent of any obligation to obtain such formal
approval as may be required by the Order and to comply with all requirements of the Order unless
it is formally modified.

16
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XVIII. ISSUANCE, EFFECTIVE, AND TERMINATION DATES

79. This Order shall be issued on the day it is filed with the Regional Hearing Clerk and
shall be effective five (5) calendar days from the day it is issued.

80. Any modification made by EPA to this Order is effective on the date such
modification is filed with the Regional Hearing Clerk, so long as Respondent is sent a copy by
certified mail or has hand delivered to it a copy of the modification as expeditiously as possible
after the modification is filed with the Regional Hearing Clerk.

81. This Order shall terminate upon Respondent's receipt of written notice from EPA that
_Respondent has demonstrated, to the satisfaction of EPA, that the requirements of this Order,
including any additional tasks determined by EPA to be required pursuant to this Order, but not
including record retention, have been satisfactorily completed.

XIX. OPPORTUNITY TO CONFER

82. Respondent may at any time within five (5) days after this Order is issued request a
telephonic conference with EPA to discuss tasks under the SOW which must be completed within
twenty four (24) hours of the effective date of this Order. Respondent may within seven (7) days
after the effective date of this Order request a conference with EPA at which Respondent may
appear in person or by an attorney or other representative, and which may be held in person or by
telephone, to discuss all other tasks under the SOW, Attachment 1.

83. The purpose and scope of any conference shall be limited to issues involving the
implementation of the actions required by this Order and the extent to which Respondent intends
to comply with this Order. This conference is not an evidentiary hearing, and does not constitute
a proceeding to challenge this Order. It does not give Respondent a right to seek review of this
Order, or to seek resolution of potential liability, and no official stenographlc record of the
conference will be made.

84, Requests for a conference must be by telephone to Andrew Lensink at (303) 312-6908
followed by written confirmation mailed that day to:

John D. Works

Environmental Protection Specialist
EPA Region VIII

999 18th Street, Suite 500

Denver, CO 80202-2466

(303) 312-6356

17
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XX. ATTACHMENTS AND DELIVERABLES

85. All attachments to the Order listed below are incorporated by reference. Attachments
to this Order are:

Attachment 1 - SOW
Attachment 2 - Fact Sheet

18
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In the Matter of: Magnesium Corporation of America
Proceeding Under Section 7003 of the Solid Waste Disposal Act, as

Amended, 42 U.S.C. § 6901 et seq., 42 U.S.C. § 6973

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY REGION VIII
Complainant

Date: (o - /S-0/ By: %Wj M

Sharon L. Kercher, Director

Technical Enforcement Program

Office of Enforcement, Compliance
and Environmental Justice

Date: 4, // 5 Byzzm@éz@
Michael T. Risner, Director

David J. Janik, Supervisory Enforcement Attorney
Legal Enforcement Program
Office of Enforcement, Compliance

and Environmental Justice

JUN 15 2001

Issuance Date
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Attachment 1 to Unilateral RCRA Section 7003 Order -

STATEMENT OF WORK
ADMINISTRATIVE ORDER, DOCKET NO. RCRA-8-2001- 05
MAGNESIUM CORPORATION OF AMERICA,

: “MAGCORP”
ROWLEY, UTAH, FACILITY

L PURPOSE

The purpose of this Statement of Work (“SOW?”) is to define tasks, standards, measures
and the schedule which Respondent shall implement, as required by the Order issued by the
United Stated Environmental Protection Agency-Region VIII (“EPA”), pursuant to RCRA
Section 7003, 42 U.S.C. § 6973, Docket No. RCRA-8-2001-__, in addition to those requiréd in
Administrative Order on Consent, Docket No. RCRA-8-2000-16 (“Consent Order”).

1L SITE SPECIFIC INFORMATION
II.1 Site Location and Background

The facility owned by MagCorp (“Respondent™) is located at Rowley, Utah, fifteen miles
north of Exit 77 from Interstate 80 west. The facility produces magnesium using an anhydrous
electrolytic production process. In addition to magnesium metal and alloys, the facility produces
chlorine, ferric and ferrous chlorides, and calcium chloride, and is producing or has produced
other materials as well. The main raw material is concentrated brine from the Great Salt Lake.
Respondent takes in salt water about 42 miles northeast of the facility, concentrates it in several
evaporation ponds, and pipes it to the Rowley plant.

Respondent concentrates the brine further at the plant, removes sulfates and boron, and
then removes the water through spray drying, leaving an anhydrous magnesium chloride powder.
It melts and chlorinates this powder in melt reactor cells, and then transfers the molten anhydrous
magnesium chloride to electrolytic cells to separate the molten salt into magnesium metal and
chlorine gas. “Anode dust” laced with hexachlorobenzene (“HCB”) and other contaminants is
produced during this electrolytic separation stage. The off-gas from the electrolytic cells carries
HCB-laden anode dust which settles out as the gas passes through the anode header. The dust is
cleared from the anode header by a drag chain which operates continuously.

0.2 Current Situation

EPA sampled several areas at the facility, including the anode header boxes (also called
“grizzly” boxes) located in the courtyard area. This area is between two buildings where the
anode headers converge and the anode boxes are located. This courtyard area is approximately
75 to 100 feet wide and approximately 200 feet in length. In the courtyard area are four separate
anode boxes that collect the anode dust, sumps beneath each box, and the central (also called
“main”) sump. The anode boxes for buildings number 3 and 4 are located on the western side of
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the courtyard. There is one operational anode box and collection header on the eastern side of
the courtyard. This eastern anode box is for the collection of anode dust from the new “M” type
electrolytic cells in building number 1. EPA sampled the anode dust from anode boxes for
buildings number 3 and 4, and the sludge in the central sump on January 12, 2001. The analyses
from that sampling event show that the dust waste stream from anode box number 4 contains
high levels of HCB, dioxins, furans, polychlorinated biphenyls (“PCBs”), chromium, and arsenic.
The analysis of the anode dust from anode box number 4 exceeded TCLP levels for chrome and
arsenic. This waste was being disposed and released in an uncontrolled manner to the
environment. Additionally, at a minimum, the high concentration of HCB present in the anode
dust presents a significant health risk to workers emptying the anode boxes or working in the
courtyard area.

The Utah Labor Commission, Division of Occupational Safety and Health (“UOSH”),
with the assistance of EPA, conducted an inspection of the anode header area on May 25, 2001.
At that time, the anode headers for buildings 1 and 4 were operational. The anode header for
building 3 was not operational. Final analytical results for the EPA portion of the inspection are
not yet available.

1. SCOPE OF WORK

Respondent shall perform the following tasks in accordance with the schedule outlined
below in order to immediately address the threat to workers who clean, service, maintain, or
otherwise come in contact with the anode header/anode box dust collection system.

Immediate Measures: Within 24 Hours of Effective Date.of Order

Task 1: Respondent shall stop releasing anode dust to the environment. At a minimum,.
Respondent shall capture, containerize, manage, and properly dispose all anode dust generated
from the anode dust collection systems for all electrolytic cells, so as to prevent human exposure
to anode dust. This includes all fugitive dust emissions that escape from the system during
normal operation, cleaning, servicing, or the transfer of the dust to drums or containers.
Respondent shall eliminate all releases, including fugitive emissions, from the anode header
and/or anode box system.

Task 2: Respondent shall create and maintain a log pertaining to the anode dust
generated from the electrolytic cells. This log will record the names of employees who clean,
containerize, test, and/or manage anode dust. The log will also state the amounts of anode dust
collected, and the date and time when the dust was collected. The log will contain a certification
that all information in the log is true and accurate under penalty and perjury of law.

Task 3: Respondent shall include in the log names of employees that work within close
proximity (50 feet) of the anode boxes when anode dust is removed from the anode headers or
anode boxes. This will include the names of all employees that service, maintain, or operate




01-14!312-mkv Cléim 60-1 Part§‘2 Filed 03/15/17 Pg 66£0f 124

portions of the anode header/anode box system. The log will include the names of employees
performing other tasks in the courtyard area, such as maintenance on the sumps underlying or
connected to the anode headers. Respondent shall verify and document on the above referenced
log, that all such employees are wearing appropriate personal protective equipment (“PPE”) and
clothing, during times when the boxes are being cleaned or the system is being serviced in any
way. This includes PPE that will eliminate the possibility of exposure from dust or airborne
particles released from the boxes, or from soils disturbed, or releases created during the transfer
of anode dust from one container to another. Respondent shall immediately require that all
employees described in this Task and Task 2 undergo appropriaté decontamination procedures
prior to leaving the courtyard area. Employees that work on this system shall not be allowed to
leave the facility or travel to off site destinations in clothing worn while working on this system
or worn when they were within close proximity of the system while the system was being
serviced. Respondent shall include in the log the decontamination procedures for the employees
in this Task and Task 2.

Task 4: Respondent shall cordon off the courtyard area and restrict employee traffic into
and through this area to only employees that have read and signed the facility Health and Safety
Plan (“HASP”), completed the appropriate training, are wearing the appropriate PPE, comply
with all applicable UOSH/Occupational Safety and Health Act (OSHA)
requirements/regulations. Employees entering into this courtyard area shall be provided with all
relevant information about the contamination, contaminants, and exposure risk as defined by the
Standards for Hazard Communication.

Task 5: Respondent shall post on all facility bulletin boards and disseminate to all
MagCorp employees, the fact sheet prepared by EPA on the “Risk to Workers from Anode
Dust,” attached to this Order. '

Interim Measures: Within 7 Days of effective Date of Order

Task 6: Respondent shall design, construct and/or build engineering controls to stop the
release or potential release of anode dust and all fugitive dust emissions from the anode header
system, including the anode boxes. Respondent shall seal all sumps, pipes, conduits, or other
pathways between the anode box sumps and the central sump or any other avenues which the
anode dust may escape from the anode headers and or the anode boxes into the environment.
Respondent shall prepare a plan for routine inspections, and monitoring of this anode dust
collection system. This plan will ensure that all emissions of anode dust from the anode header
system have been stopped. Respondent will log all inspections of the system and make that log
available to EPA upon request. This task states that no anode dust will be released to the
environment from any point in the anode dust collection system and all anode dust must be

properly disposed.

Task 7: Respondent shall write and implement a HASP to address worker exposure in
areas where anode dust is managed or has been disposed and submit it to EPA and UOSH for
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approval. This plan shall cover employees entering the ditch system area, roads along the ditch
system, and employees working in/or around the 400 acre surface impoundment. Respondent
shall implement this HASP upon its completion and approval. Respondent shall implement
changes to this HASP within 24 hours of direction from either UOSH or EPA.

Interim Measures: Within 14 days of the effective Date or Order

Task 8: Respondent shall submit a medical monitoring plan to EPA and UOSH for
approval. The plan shall include a medical monitoring program, available to any MagCorp
worker upon request, for sampling and analysis of blood, urine, and tissues, as required, to assess
the exposure to workers from HCB in the anode dust. The monitoring program shall also include
provisions for testing peripheral nervous system function, liver function, lung function, and any
other medical symptoms related to HCB exposure deemed necessary by the attending physician.
The monitoring program shall also provide for the collection of all available medical records on
employees entering into or working in the courtyard area including, but not limited to, pre-hire
(employment conditional) physical examinations and all other occupational related baseline or
periodic medical examinations. Such medical records shall be coded as to maintain the
anonymity of individual employees. At a minimum, the medical monitoring program shall
provide for qualified medical personnel to conduct the testing, utilize an independent laboratory
to perform the analysis, and ensure confidential communication of results to the individual
MagCorp worker. Respondent shall post notices on bulletin boards explaining this program and
that this program is available to MagCorp employees. Respondent shall submit all records
created under this task, properly coded to maintain patient anonymity, to Utah Division of Solid
and Hazardous Waste (“UDSHW”), UOSH, and EPA.

Task 9: Respondent shall analyze the anode dust for HCB, dioxins, furans, PCBs,
hexavalent chromium, trivalent arsenic, TCLP metals, and volatile and semi volatile compounds.
‘Respondent shall analyze the dust for all dioxin-like congeners of dioxins, furans, and PCBs.
Respondent shall submit a sampling plan to EPA outlining the frequency of sampling as
Respondent’s process changes, location of each sample, analytical method used for each sample,
and list appropriate documentation to be used for each sampling event. Respondent shall
implement the sampling plan with 10 days of receiving EPA comments.

Within 30 Days o.f Effective Date of Order

Task 10: Respondent shall submit a Work Plan to EPA to characterize the soils in the
courtyard area. Respondent shall sample for HCB, dioxins, furans, PCBs, chromium, and
arsenic. Respondent shall analyze these samples for all dioxin-like congeners. This work plan
will detail the procedures for sampling, including identifying the locations and depth that the
samples will be taken, and the analytical methods and parameters for which each sample will be
analyzed. The plan shall have a detailed schedule for the sampling and analytical efforts tobe
conducted in the courtyard area. The plan shall be submitted to EPA for review and approval
with comments. Within 10 days after Respondent has received the approved plan from EPA ,
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Respondent will implement the plan. All QA/QC analysis, with summary tables of analytical
results, including specific congeners for dioxin, furans, and PCBs will be provided to UDSHW,
UOSH, and EPA.

Task 11: Within thirty days of receipt of the analytical results, but no later than 120 days
after the effective date of this Order, Respondent shall submit to EPA a work plan to address all
contamination in the courtyard area. This Work Plan shall contain a detailed schedule for all
courtyard remedial activities that shall be performed. Respondent shall submit the work plan to
EPA for comment and approval. Within 10 days of receipt of EPA approval, Respondent shall
implement the work plan.

Task 12: Respondent shall extend fencing and signing required under the Consent Order
to the entire Main ditch and all connecting ditches to the mouth of the 400 acre hazardous waste
surface impoundment. The fencing shall include all ditches at MagCorp that have a hydrological
connection to the west ditch, main ditch or the 400 acre surface impoundment. This fencing shall
be constructed in the same manner as the fencing being completed under the Consent Order.
Signs identical to those required in the Consent Order shall be posted at 750" intervals along the
Main ditch and ditch system.

Additional Tasks

Task 13: Respondent shall remove the waste in the central sump and manage that waste
in accordance with all applicable regulations at least every 90 days. Respondent shall institute a
documentation system that identifies the quantity of waste collected in the central sump, test
parameters, and cleaning schedule for the sump. Additionally, Respondent shall have the stimp
certified by a Professional Engineer on an annual basis to indicate that the sump is not
discharging hazardous waste into the soil or ground water.

Task 14: Respondent shall continue the investigation of potential sources of dioxins,
furans, and HCB (described at Task 7 of the Consent Order SOW), but shall extend that to,
include PCBs, hexavalent chromium, and trivalent arsenic. At a minimum, Respondent shall
1nvest1gate equlpment including melt cells, chlorine reduction burner, high energy scrubber and
all air emission stacks. Upon completion of the investigation, pursuant to the schedule approved
by EPA under the Consent Order SOW, Respondent shall submit a report to EPA with its
findings, and shall include in the report recommendations as to how it will eliminate future
formation and/or releases of dioxins, furans, HCB, PCBs, chromium, and arsenic. Within 30
days of EPA’s approval, Respondent shall implement the report.

IV.  DOCUMENTS REQUIRED

The following key planning requirements/documents shall be developed for and apply to
the Work Plan or Plans: .




01-14@12-mkv Claim 60-1 Part 2 Filed 03/15/17 Pg 69 of 124

a. Project Management and Personnel Qualifications

Respondent has responsibility for selecting contractors to do the Work. The Work Plan
shall provide a list of Respondent’s employees and/or the contractors’ employees who will be
assigned key roles in conducting the Work. Changes in staffing of these key roles during the
Work shall be preceded by notice in writing delivered to EPA one week in advance of the
anticipated change.

Employees shall have appropriate training, experience, and capabilities to perform the
Work. Key employees’ qualifications shall be listed in the Work Plan. EPA has the right to
disapprove of a contractor pursuant to paragraph 45 of the Order. If EPA disapproves of a
contractor, it will state the reasons for the disapproval, and Respondent will notify EPA of a
replacement within ten (10) days of EPA’s written notice.

b. Quality Assurance and Quality Control (“QA/QC”) and Data Validation.

EPA requires that certain documents be developed and approved by EPA before field
activities can be initiated. These plans include the Quality Assurance Project Plan (“QAPP”) and
the Health and Safety Plans (“HASP”). This HASP is in addition to those described at Tasks 4

and 7, above.

In developing the QAPP and HASP, Respondent shall consider and utilize the following
EPA guidance documents: Field Sampling Guide, Standard Operating Safety Guide, and the
QARS. In addition, the plan shall comply with all current applicable Occupational Safety and
Health Administration regulations found at 29 C.F.R Part 1910 and as adopted by Utah.

c. Data Validation

All data generated during the Work shall be validated. The data validation procedures
and levels which must be integrated with the EPA Quality Assurance (“QA”) program’s |
requirements are described in detail in the Emergency Response Branch, Region VI QAPP or
its appropriate references.

d. Document Control
Documents and information generated during the Work shall be consistently well
managed. A complete and accurate Site file for this project shall be maintained by the

Respondent. The Site file includes records, documents, and information generated in
performance of the Work.

e. Report
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Respondent shall submit weekly status reports to EPA mailed and faxed on the last day of
each week through completion of the Work. The reports shall follow a standard format that
consists of the topics on the following list:

* Progress made this reporting period;
Problems identified and/or resolved;
Sampling/laboratory activities: samples collected, analyses requested, and
analytical results received;
* Deliverables submitted;
Personnel or schedule changes; and,
Activities planned next reporting period.

Upon completion of the Work, a final report sﬁfnméﬁzing the Work conducted pursuant
to the Order shall be prepared as required by paragraph 48 of the Consent Order and delivered to
EPA.
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EXHIBIT C
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UNITED STATES DISTRICT COURT DISTRICT OF UTAH

A ‘ CENTRAL DIVISION
UNITED STATES OF AMERICA, )
)
Plaintiff, )
) .
V. ) COMPLAINT
. . ' )
MAGNESIUM CORPORATION OF - )
AMERICA, RENCO METALS, INC., )
et al., The RENCO GROUP, INC,, ) 2:01CY0040 B
The RENNERT TRUSTS, JUSTIN W. ) :
D’ATRI AND UNIDENTIFIED )
TRUSTEES, and IRA L. RENNERT, ) : :
) Civil Action No.:
Defendants. )
)

The United States of America, by authority of the Attorney General of the United States

and through the undersigned attorneys, acting at the request of the United States Environmental

Protection Agency (“EPA”), files this complaint and alleges as follows:

NATURE OF THE CASE

1. Plaintiff brings this civil action against Magnesium Corporation of America

(“MagCorp”), Renco Metals, 'Inc., (“Metals”), the Renco Group, Inc. (“Group”), the Rennert
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Trusts (“Trusts™), Justin W. D’ Atri (“D’Atri”) and unidentified trustees of the Rennet Trusts, and
Mr. Ira Leon Rennert (“Rennert”), to obtain injunctive relief and civii penalties for MagCorp’s
numerous violations of the Resource Conservation and Recovery Act of 1976 (“RCRA”), 42
U.S.C. §§ 6901 et seq., at MagCorp’s magnesium production facility in Rowley, Utah, located

’ >

approximately 23 miles northwest of Grantsville, Utah (hereinafter, the “facility”).

JURISDICTION AND VENUE

2. This Cdurt has jurisdiction over thle subject matter of this action pursuant to 28 U.S.C.
§§ 1331, 1345, and 1355, and Sections 3006(g) and (h) and 3008(a) of RCRA, 42 U.S.C. §§ _’
6926(g), (h), 6928(a).

3. Venue is proper in this judicial district under 28 U.S.C. §§ 1391(b) and (c), and 1395(a),
and Sections 3006(g) and (h) and 3008(a) of RCRA, 42 U.S.C. §§ 6926(g), (h), 6928(a), because
MagCorp was at all material times, and is, doing business in this district. The events giving rise
to the claims alleged herein occurred in this district.

4, Authority to bring this action is vested in the United AStates Department of Justice
pursuant to 28 U.S.C. §§ 516 and 519.

NOTICE

5. Noticé of the commencement of this action has been given to the State of Utah, as

required by Section 3068(a)(2) of RCRA, 42 U.S.C. § 6928(a)(2).

DEFENDANTS

6. MagCorp, whose business address is 238 North 2200 West, Salt Lake City, Utah 84116,
is a corporation organized under the laws of the State of Delaware.

7. MagCorp is a “person” within the meaning of Section 1004(15) of RCRA, 42 US.C. §

2-




01-14312-mkv Claim 60-1 Part2 Filed 03/1%5/17 Pg 74 of 124

6903(15), 40 C.F.R. § 260.10, and Utah Admin. R. R315-1-1(b).
8. At all material limes herein, MagCorp was and is the “owner” and “operator” of a
“factlity,” as those terms are defined in 40 C.F.R. § 260.10, and Utah Admin. R. R315-1-1(b),

1 K«

whose waste management activities, including “treatment,” “storage,” and/or “disposal” of

hazardous wastes at the facility, were and are subject to regulation under RCRX.
9. At all times material herein, MagCorp was and is a “generator,” within the meaning of
40 C.F.R. § 260.10 and Utah Admin. R. R315-1-1(b), which produced and produces waste
regulated as hazardous under RCRA.

'10. Mr. Ira Leon Rennert, whose address is 625 Park Avenue, New York, NY 10021, is
Chairman of the Board of Group, Metals and MagCorp. Rennert is the sole director of Metals
and also is the Chief Executive Officer of Group and Metals.

11. Rennert established Trusts for the benefit of himself and members of his family
(hereinafter the “Trusts”). After a reasonable opportunity for further investigation or discovery,

-the evidence is likely to show that some of the Trusts are located in New York. Justin DlAtri is

or was a Trustee of the Trusts; other unidentified persons are Trustees of the Trusts.

12. The Trusts own 100% of Group. Group, whose business address is 30 Rockefeller
Plaza, Suite 4225, New York, NY 10012, is incorporated'under the laws of the State of New
York as a Subchapter S corporation whose profits and losses are attributed to its owners for
income tax purposes. Group is also a holding company that owns, inter alia,' 100% of Metals’
stock. Group alsopwhs numerous other concerns in the United Stetes and abroad.

13. Metals, whose business address is 238 North 2200 West, c/o MagCorp, Salt Lake City,

Utah 84116, is incorporated under the laws of the State of Delaware. Metals is a holding

3-
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company with no independent operations of its own. MagC‘orp became a wholly-owned

sﬁbsidiary of Metals in 1993, as did a second company, Sabel Industries, Inc. (“Sabel”). From

the time of Metals’ incorporation in 1993 to early December, 2000 Metals’ income was

generated by MagCorp and Sabel. Sabel was sold to K. Sabel Holdings, Inc. in December, 2000,
*+

for $8 million cash. Prior to this sale, Sabel accounted for approximately 25% of Metals’

income.

GENERAL ALLEGATIONS

Statutory and Regulatory Framework

14. Federal regulation of hazardoﬁs waste is primarily based on RCRA, enacted on
October 21, 1976 to amend the Solid Waste Disposal Act, and on the Hazardous and Solid Waste
Amendments Act (“HSWA?”), enacted by Congress in 1984 tp further amend the Solid Waste
Disposal Act. |

15.RCRA’s Subchaptér III (RCRA §§ 3001 -3023,42 U.S.C. §§ 6921 - 6940) (also
known as “Subtitle C”) required EPA. to‘promulgate regulations esfabiishing performance
~ standards applicable to facilities that generate, transport, treat, store and dispose hazardous
wastes. Together, RCRA Subtitle C and its implementing regulations, set forth at 40 C.F.R.
Parts 260 - 272, comprise EPA’s RCRA hazardous waste program. RCRA. Subtitle Cb also
required that EPA promulgate regulations governing recycled oil and setting forth standards for
the management, including storage, of used oil, both of which are hazardous wastes. RCRA §
3014, 42 U.S.C. § 6935. EPA’vs used oil regulations are codified at 40 Cv.F.R. Part 279.

16. RCRA Section 3006, 42 U.S.C. § 6926, allows the Administrator to authorize a state to

A4
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administer its own hazardous waste program in lieu of the federal program when the
Administrator deems the state program to be equivalent to the federal program. Where a state
obtains such authorization, state requirements wiu apply in lieu of the federal requirements.

17. EPA authorized the State of Utah to administer its hazafdous waste program in lieu of
the federal program on October 10, 1984, effective October 24, 1984, and has aflthorized
numerous revisions to the Utah program since then. Pursuant to such authorizations, the Sfate of
Utah, through its Department of Environmental Quality (“UDEQ”), has administered the core
RCRA hazardous waste program in the State through enactment of its Solid and Hazardous |
Waste Act, Utah Code Ann. §§ 19-6-101, ef seq., and rules and regulations promulgated
thereunder, set forth at Utah Admin. R. Title R3 15. EPA authorized Utah to administer its used
oil pfogram on January 13, 1999, effective March 15,1999 Utah’s used oil regulations are set
forth at Utah Admin. R. R315-15.

18. While Utah has independent enforcement authority, EPA retains the right to conduct
inspections under Section 3007 of RCRA, 42 U.S.C. § 6927, and to take enforcement actions
under Section 3008, 3013 and 7003 of RCRA, 42 U.S.C. § 6928, 6934 and 6973, regardless of
whether Utah has acted. See 49 Fed. Reg. 41036 (October 19, 1984); 51 Fed. Reg. 37729
(chober 24, 1986); 54 Fed. Reg. 20847 (May 15, 1989); 56 Fed. Reg. 21601 (May.10, 1991)
and 59 Fed. Reg. 16568 (April 7, 1994).

19. Pursuant to Sections 3006(g), 3008(a), (g) and (h) of RCRA, 42 U.S.C. §§ 6926(g),
6928(a),‘ (g) and (h), the United States may also enforce the federally-authorized Utah hazardous
waste program (as well as federal regulations promulgated pursuant £o HSWA until EPA

authorizes the State to enforce the Utah program), by filing a civil action in United States District .
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Court for injunctive relief and bivil penalties.

20. In July, 2000, Utah codified a new numbering system for sections within Utah Admin.
- R. Subtitles R315-5, R315-6 and R315-3. As EPA has not yet authorized these new regulations,
this Complaint seeks enforcement only of the earlier regulations. However, as the new
regulations are more readily accessible, for convenience, this Complaint cites Vtg both the earlier
(authorized) regulations and the new (renumbered) regulations, where applicable.

21. Under RCRA and the Utah program, a waste is “hazardous,” first, if it is a “solid
waste,” which term includes, inter alia, a liquid, semisolid, or contained gaseous material; Aan(-i
- second, if it is either listed as a hazardous waste, or exhibits the characteristic of ignitability,
corrosivity; reactivity, or toxicity. RCRA §§ 1004(5), 1004(27) and 3001, 42 U.S.C. §§ 6903(5),
(27) and 6921, and 40 C.F.R: Part 261; Utah Code Ann. 19-6-102(9), and 19-6-102(17)(a), Ufah
Admin. R. R315-2. Generally, a waste exhibits the characteﬁstic of corrosivity if it either has a
pH less than or equal to 2; or is a liquid and corrodes steel ét a rate greater than 6.35 mm per year
at a test temperature of 55 decrees Celsius. 40 C.F.R. § 261.22; Utah Admin. R. R315-2- 9(e).

- A waste exhibits the characteristic of toxicity if it leaches contaminants at concentrations greater
than specified values. 40 C.F.R. § 261.24; Utah Admin. R. R315-2-9(g).

22. The federal and Utah hazardéus waste programs primarily regulate hazardous waste -
management facilities through a permitting process. The.programs require each person owning
or operating a hazardous waste treatment, storage, or disposal facility (“TSD facility”) to have a '
. permit or plan approved, and prohibit the treatment, storage or disposal of hazardous waste -
except in accordance with the pefmit. -Section 3005 of RCRA, 42 U.S.C. § 6925 and 40 C.F.R.

Parts 264, 268 and 270 and Utah Code Ann. § 19-6-108, Utah Admin. R315-8, R315-13 and-
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R315-3 Tﬁev.federgl and State programs also provide that a hazarddus waste facility in existence
.on the efféctive date of st‘atutory or regulatory changes that render the fécility subject to the
requirements to have a permit, may qualify for “interim status” to continue operating until ﬁnal
action is taken by EPA or the State v;/ith respept to the facility’s permit application, so long as the
facility satisfies specified conditions. Section 3005(e) of RCRA, 42 U.S.C. § g925(e) and 40
C.F.R. Part 265; Utah Code Ann. § 19-6-108(3)(f), Utah Admin. R. R315-7.

23. In addition to banning “disposal” of hazardous waste except in-accordance with a
permit, EPA and Utah also ban what is known as “land disposal” of specified hazardous wastc;sv,
unless such hazardous wastes are first treated in compliance with specified treatment levels or
methods known as “land disposal restrictions,” or “LDRs.” RCRA Section 3004(d), 40 C.F.R.
Part 268, and Utah Admin. R. R315-13-1. The federal and authorized Utah LDRs are set forth in
40 C.F.R. Part 268, and Utah Admin. R. R315-13, respectively. -

| 24. Under the federal and Utah programs, “land disposal,” when used with respect to'a
specified hazardous waste, includes any placement of such waste in a landfill or surface
impoundment. RCRA § 3004(k), 42 U.S.C. § 6924(k); Utah Admin, R. R315-13-1. A “surface
impoundment” is “a facility or part of a facility- which is a natural topographic depression,
man-made excavation, or diked area formed primarily of earthen materials (although it may be
lined with man-made materials), which is designed to hold an accumulation of liquid wastes or
wastes containing free liquids, énd which is not an injection well.” 40 C.F.R. § 260.10 and Utah
 Admin. R R315-1-1(b). A “landfill” is “a disposal facility or part of a facility where hazérdous
‘waste is placgd in or on land and which is not . . . a surface impoundment . . . or a corrective

action management unit.” 40 C.F.R. § 260.10 and Utah Admin. R. R315-1-1(b).
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25. The federal and Utah programs also regulate generation of imazardous waste, whether or
not a facility also treats, stores or disposes hazardous waste or is otherwise required to obtain a
permit or interim status. The programs require, inter alia, that each person properly store, label,
manifest, énd inspect hazardous waste it generates. Section 3002 of RCRA, 42 U.S.C. § 6925,
40 C.F.R. Part 2’62; and Utah Admin. R. R315-5. | g

26. The federal and Utah progfams élso generally require that TSDs seeking permits
perform corrective action for all releases of hazardous wastes or constituents (as that term 1s used
in 40 C.F.R. § 261.11(a)(3), Utah Admin. R. R315-2-9(c)(1)(iii)) from any solid waste
management unit at the facility and beyond the facility boundary, regardless of the time at which -
waste was placed in such unit. RCRA §§ 3004(u) and (v), 42 U.S.C. § 6924(u), (v), 40 C.F.R. §§
264.552- 554; Utah Code Ann. § 19-6-105(d), Utah Admin. R. R315-8-21, R 315-7-8.1(b). -
EPA authorized Utah to implement certain corrective action.requirements on March 15, 1999. In
additioh, whenever EPA or Utah determine there has been a release of hazardous waste into the
environment from a facility tha.t”_‘}‘las intc;,rim status, that once had interim status, or that should
have had interim status, they rﬁay commence.a civil action for aprpropriate relief, including an
injunction requiring a defendant to take corrective action necessary to protect human health and

the environment. RCRA § 3008(h), 42 U.S.C. § 6928(h); Utah Code Ann. § 19-6-112.

General Factual Allegations

27. MagCorp is the largest producer of magnesium in the United States, and the third
largest magnesium producer in the world. MagCorp is able to produce roughly 40,000 tons per
year of magnesium and magnesium alloys. MagCorp also produces liquid chlorine, hydrochloric

acid, ferrous and ferric chloride, calcium chloride, and potassium-containing salts.
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28. The facility was constructed in 1972, under the ownership of National Lead, Inc.

(“NL”). In 1980, AMAX, Inc. purchased the facility from NL, and operated it through its

, Subsidiary, AMAX Magnesium Corp. In 1989, RENMAG, Inc. purchased the stock of AMAX

Magnesium Corp. and changed its name to Magnesium Corporation of America, or MagCorp.
The facility eccupies 4,525 acres of land in the Tooele County desert west of'tI; Great Salt Lake.
29, MagCorp’s manufacturing operations generally include removing minerals from, inter
alia, Great Salt Lake surface waters and groundwater brines by concentrating the waters in solar
evaporating ponds and in concentrator tanks which utilize waste heat from other facility
processes; treating the concentrated brine to remove potassium, boron and sulfates; spray drying
the brine to produce an impure anhydrous magnesium-rich powder; melting and chlorinating the
powder to convert magnesium oxide therein ihto magnesium chléride; separating the molten
magnesium metal from chlorine gas by electrolysis; casting the magnesium into desired

products; and capturing, and recycling or selling, chlorine gas and hydrochloric acid generated in

. the electrolytic refining process.

30. MagCorp’s manufacturing facilities include solar evaporation ponds; a boron plant; a
calcium chloride plant; spray dryers; melt cells; electrolytic cells; a chlorine plant; hydrochloric
acid manufacturing plant; a cast hou;e; and a ferrous and ferric chloride procgssing plant.

31. MagCorp commingles and disposes thousands of gailons per day of liquids and solids
through a series of pipes and uﬁderground ditches that collect drainage from the facility. Two of
the ditches, which MagCorp employees call the “Chlorine Plant Ditch” and the “Central Ditch,”
flow into a third ditch, which MagCorp employees call the “Red River” because of its color and

contents. A number of pipes also discharge waste from the facility directly into the Red River.
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MagCorp disposes waste containing its Pentapuré Solids, and its High Energy Scrubber waste,
into one or a series of collection tanks, which in turn feed into pipes which discharge into the
Red River. _EPA sampling of the Pentapure Solids shows that these are haiardous (or A‘toxic)
because of their chromium content. EPA sampling of the High Energy Scrubber waste shows
that this is hazardous (or corrosive) because it has a pH of less than 2. The Recf River, which is
approximately 2000 feet long, 10 - 20 feet deep, and 20 - 40 feet wide, in tum, discharges into a
400-Acre Pond. EPA sampling of the Red River shows that its contents havg apH of 2,
rendering these hazardous for COITOSIVItY. -

32. Each of the Ditches and the 400-Acre Pond, collectively or sing‘ularly, constitute a
“surface impoundment” within the meaning of 40 C.F.R. § 260.10 and Utah Admin. R.
R315-1-1(b). Neither the Ditches, nor the Pond, are lined to prevent infiltration of liquids into
the ground. MagCorp has admitted thé.t there is a hydrogeolpgic connection between the 400-
Acre Pond and the Great Salt Lake. EPA sampling of the 400-Acre Pond shows that the contents
have é pH of less than 2, rendering them hazardous for corrosivity.

33. The Chlorine Plant Ditch, which MagCoﬁa employees also call the “White Ditch”
because of the whitish-greenish cake-like solids and 1iqﬁidé therein, primarily collects waste
flows from MaéCorp’s Chlorine Planf, and discharges these to the Red River. 'f‘he Chlorine
Plant Ditch is approximately one-half mile 1§ng, 10 V- 15 feet cieep, and 10 - 20 feet wide. At
least 2 pipes, which MagCorp employees pall “Qutfall 1" and “Outfall 2," discharge Chlorine
Plant wastes into the Ditch. During its inspections, EPA identified wastes generateci at the

Chlorine Plant as coming from MagCorp’s Chlorine Plant Water Wash Column. EPA sampling

. of the Chlorine Plant Water Wash Column shows that this waste has a pH of less than 2,
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rendering it hazardous for corrosivity.

34. The Central Ditch, which also discharges to the Red River, is also approximately one-
- half mile long, 10 - 15 feet deep, and 10 - 20 feet wide. At least 3 pipes discharge wastes from
the electrolytic, melt reactor, and hydrochloric acid production areas into the Central Ditch.

. MagCorp discharges its Chlorine Reduction Burner waste through one or morefof these pipes
into the Central Ditch. EPA sampling of MagCorp’s Chlorine Redpction Burner Waste shows
that tﬁis waste has a pH of less than 2, rendering it hazardous for corrosivity.

35. EPA sampling also shows the ﬁresence of numerous hazérdous constituents, including
hexachlorobenzene (“HCB) in the waste containing MagCorp’s Pentapure Solids at 360 parts
per million (“ppm”). HCB leaching in amounts exceeding 0.13 ppm render a waste hazardous.
EPA sampling also shows the presence of HCB in MagCorp’s Chlorine Plant Water Wash
Column and in its Chlorine Red‘uction Burner Waste, as well as in packing tower residues,
Central Ditch contents and sediments, smut piles, and solids in the 400-Acre Pond.

36. EPA sampling of spent solids in a pit in which MagCorp manufacturesteerus and
Ferric Chloride, which solids MagCorp disposes in its on-site industrial landfill, show that
MagCorp’s Ferrous and Ferric Chloride Solids are-hazardous because of their chromium or
arsenic content. 'The landfill constitutes a “Landﬁil” within the meaning of 40 C.F.R. § 260.10
and Utah Admin. R. R315-1-1(b). |

37. MagCorp disposed waste in a 1200-acre pond immediately adjacent to the shores of the
Great Salt Lake until 1986, when the Lake’s waters rose and the walls of the 1200-acre pond

were breached, causing the pond’s contents to empty into the Great Salt Lake. The 1200-acre

pond constitutes a solid waste management unit, that was never properly closed, as is required by
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40 C.F.R. §§ 264.110 and 265.110 and Utah Admin. R.-R315-8-7 and R315-7-14, and that is

subject to corrective action requirements under RCRA-§ 3004(u), (v), and Utah Code Ann.

§19-6-105(d), and Utah Admin. R. R315-8-21, and R 315-7-8.1(b).

38. MagCorp disposes solid wastes, including casthouse residue, sludge residual from its
electrolytic cells (which MagCorp calls “smut™), and cell salts, in unlined, uncgvered residual
piles. Sampling to date shows that these piles contain hazardous constituents, including dioxin,
HCB, lead, arsenic, chromium, barium and magnesium hydroxide.

39. The facility has numerous sumps, or pits. MagCorp stores Pentapure Solids in a series
of sumps in the electrolytic cell area. MagCorp had disposed waste from its laboratory
(containing arsenic, barium, and other metals) ina sump outside its laboratory building. The
sump conveyed the lab waste to the Central Ditch, and ultimately, to the Red RiVer/400-Acre
Pond. As of March 25, 1997, upon MagCorp’s payment of a $2,500 penalty, and entry into a
settlement with Utah resolving Utah’s 1992 enforcement action, MagCorp ceased disposing
metal-bearing laboratory wastes in its Ditches and Ponds. The violations which were the subject
of the Utah enforcement action were and are different in time and substance from those alieged .
in this complaint.

40. The smut piles, sumps, and units into which MagCorp formerly disposed hazardous
waste, or presently disposes hazardous cpnstituents, constitute solid waste management units,
and are subject to the corrective action requirements set forth in RCRA § 3004(&), (v) and Utah
Code Ann..§19-6-105(d), and Utah Adm'in. R.R315-8-2, and R 315-7-8.1(b). -

41. MagCorp has never sought a permit to tfeat, store or dispose under RCRA and the

authorized Utah hazardous waste program.
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42. MagCorp has never sought interim status to treat, store or dispose under RCRA and the
authorized Utah hazardous waste program.

Regulartory Status of MagCorp’s Wastes

43. The Bevill Amendment temporarify excluded from RCRA Subtitle C regulation solid
wastes generated by the extraction, beﬁeﬁciation, and processing of ores and m)iLnerals, pending
EPA’s provision of a report to Congress and decision whether regulation of such wastes was
warranted. RCRA §§ 3001(b)(3)(A)(i1), 8002(f); 42 U.S.C. §§ 6921(b)(3)(A)(ii), 6982(f), and
Utah Code Ann. § 19-6-102(17)(b)(iv). |

44, Inr September, 1989, EPA prorhulgated a rule that removed all mineral processing
wastes from the Beyill exclusion, with the exception of certain wastes which would be
permanently retained within’the exclusion, and certain other such wastes which would be
conditionally retained pending further analysis by EPA in acpor(iance with RCRA § 8002(p), 42
U.S.C. § 6982(p). | |

45. Mineral processing wastes which lost tﬁeir Bevill excluded status automatically
became subject to Utah hazardous waste regﬁlation oﬁ December 13, 1994, upon the effective
date of EPA’s authorizing Utah to implement subtitle C requirements as to such wastes (59 Fed.
Reg. 52084 (October 14, 1994); and became subject to tﬁe further ueaﬁnent requirements set
forth in EPA’s “Phase IV LDR” regulation on August 24, 1998 (63‘Fed. Reg. 28566 (May 26,
1998)), the effective date of the EPA rule. At present, cnforcementrof such treatment
requirements is solely EPA’s responsibility through the federal regulation, since Utah is not yet
authorized to implement suc‘:h’ treatfnent requirements.

46. One of the wastes EPA had conditionally retained for further analysis, as set forth in
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its 1989 rule, was “process wastewater from primary magnesium processing by the anhydrous
process.” 54 Fed. Reg. 36592 (September 25, 1989). That waste occurred and still occurs only at
. the Rowley, Utah facility. |

47. In July 31, 1990, EPA reported to Congress; that two “mineral processing” wastes --
first, a “scrubber underflow,” generated through processing of hydrochloric acig formed when
the impure magnesium powder is melted and chlorinated to convert magnesium oxide in the
powder into the chloride salt; and second, a “scrubber liquor,” generated from processing gas
created when electrolysis is used to separate the molten magnesium chloride into magnesium ;nd
chlorine gas -- should remain excluded from hazardous waste regulation under the Bevill
| Amendment.

48. EPA sélicited public comment on the Report to Congress and its underlying data on
August 7, 1990 (55 Fed. Reg. 32135), and extended the time.for submission of public comment
on September 12, 1990 (55 Fed. Reg. 37540). |

49. By rule dated June 13, 1991, EPA codified its exclusion of “process wastewater from
primary magnesium processing by the anhydrous process” under the Bevill Amendment. '56 Fed.
Reg. 27300 (June 13, 1991). 40 C.F.R. § 261.4(b)(7)(ii)(O); Utah Admin. R.
R315-2-4(b)(7)(ii)(O).

50. None of the wastes that are the subject Qf this complaint constitute “process wastewater
from primary magnesium processing by the anhydrous process.” Rather, they constitute wastes
generated in MagCorp’s manufacture of chlorine gas, hydrochloric acid, and f¢rrous and ferric
chloride.

51. In the alternative, some of the wastes are mineral processing wastes, but were not
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identified by EPA in its July, 1990 Report to Congress, and do not constitute melt cell
hydrochloric acid scrubber underflow or electrolytic cell chlorine gas scrubber liquor.

52. None of the wastes that are the subject of this complaint are “Bevill-excluded” wastes.
Rather, they are subject to federal and Utah hazardous waste regulation.

33. At the request of UDEQ, EPA inspected the MagCorp facility in l99fl" and 1998. EPA
concluded that MagCorp was incorrectly characterizing its waste streams as excluded from
RCRA and Utah hazardous waste regulation by the Bevill Amendment.

54. On March 5, 1999, UDEQ requested that EPA assume lead agency status in enforcir;g
hazardous waste requiremeﬁts at the MagCorp facility.

Piercing the Corporate Veil

55. Rennert, individually or through the Trusts created by him, controls Group, Metals,

and MggCorp., |
- 56. MagCorp is a wholly owned subsidiary of Metals.A Metals is a wholly owned
subsidiary of Group, and Group is 100% owned by the Trusts. |
- 57. MagCorp isa clo;ely held corporation that is undercapitalized, insolvent on a balance

sheet basis, and unable to pay its deb'ts. to the United States. MagCorp’s sales in 1999 we.re |
nearly $150 million, but as of April, 2000, MagCorp had a negative equity of approximately $14
million. |

58. Metals is a closely held corporation that is undercapitalized, insolvent on a balance
sheet basis, and unable to pay its debts to the United States. As of January, 2001, Metals had a
negative equigy of approximately $50 million. |

59. Group’s sales in 1999 were approximately $2.5 billion.
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60. Due to its ownership of all the capital stock of Metals, Group directs and controls the
management and policies of Metals, including mergers, sales of assets, debt transactions,
designation of Metals’ board of directors and officers, and other corporate activities which, but
for the control of Group and therefore of Rennert and the Trusts, would be conducted by Metals.
Metals has paid excessive dividends to Group, which resulted in burdening MagCorp with
excessive debt and contributing to its insolvency.

61. Metals’ 1999 Annual Report to the Securities Exchange Commission (“SEC”), states:

All of [Metals’] issued and outstanding capital stock is owned by |
[Group,] which is owned by [the Trusts] established by Mr. Ira
Leon Rennert, the Chairman and Chief Executive Officer of
[Metals] and Group, for himself and members of his family. As a
result of such ownership, Mr. Rennert controls [Metals] and its
| subsidiaries [then MagCorp and Sabel].

62. Rennert is the sole director of Metals, a holding company with no indepeﬁdent
operations of its own. Rennert exercivses significant control-over Metals’ officers by, inter alia, -
determining compensation for Metals® executive officers, which is fixed by negotiations between
those officers and Rennert, with Rennert acting on behalf of Greup.

63. As a result of transactions directed 'by Rennert, MagCorp is insolvent on a balance
sheet basis and unable to pay its debts owed to the United States. Such transactions include, but
are not limited to, significant indebtedness incurred in 1996, when Metals sold Senior Notes
(“Netes”) worth $150 million, payable in 2003. To effectuate the sale, Metals pledged the net
assets of Mangrp and Sabel as coliateral, and committed sigqiﬁcant cash flow from them to

service the debt. Such guarantee obliged MagCorp and Sabel unconditionally and fully, jointly

and severally, to pay semi-annual interest payments of more than $8 million, and to redeem the
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Notes when they become due. Metals used the proceeds from the 1996 sale largely to (a) help
pay an $88.9 million dividend to Group, (b) retire Metals’ preferred stock (which entailed paying
Group another $8.5 million, as Group was the preferred stockholder), and (c) make certain

compensation payments to officers of MagCorp. Sabel is no longer a subsidiary of Metals, and

) B
is no longer a guarantor of the Notes. As of December, 2000, MagCorp is the sole guarantor of

the Notes.

64. These 1996 and 2000 actions, along with other transactions resulting in the transfer of
significant assets of MagCorp to Metals, Group, and the officers of MagCorp had the effect of.
substantially reducing the assets of MagCorp, leaving the corporation undercapitalized or
insolvent on a balance sheet basis.

65. The abové-described incuﬁence of debt and simultaneous payment of dividends, as
well as other transactions, constifute siphoning of MagCorp’s, and Metals’ corporate funds By
Groﬁp, Rennert and the Trusts. |

66. Metals’ J uﬁe 25, 1996 SEC Second Amended Registration Statement provides:.

Under federal or state fraudulent conveyance laws, the Senior Notes
might, under certain circumstances, be subordinated to existing or future
indebtedness of [Metals] or found not to be enforceable in accordance with
their terms. Under these statutes, if a court were to find that (i) the Senior
Notes were .incurred or the guarantees (the “Guarantees™) of the
Guarantors [then MagCorp and Sabel] were entered into with the intent of
hindering, delaying or defrauding creditors or that [Metals] received less
than a reasonably equivalent value or fair consideration for the Senior
Notes and (ii) [Metals] or the Guarantors were insolvent immediately prior
to the time the Senior Notes were issued and the Guarantees were
incurred, as the case may be, were engaged in a business or transaction for
which the assets remaining with [Metals] or the Guarantors constituted
unreasonably small capital, or intended to incur, or believed that it would
incur, debts beyond its ability to pay such debts as they matured, such
court could void [Metals’] and the Guarantors’ obligations under the
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Senior Notes, or subordinate the Senior Notes and the Guarantees to all
other indebtedness of [Metals] and the Guarantors, as the case may be . . .
Nor can there be any assurance that a court would not determine,
regardless of whether [Metals] or the Guarantors were insolvent on the
date the Senior Notes were issued, that the payments constituted
fraudulent transfers on another ground.

67. Some of Metals’ annual reports to the SEC (10-Ks) filed with regard to its 1996
incurrence of debt include explanations of and amendments to compensation agreements with
certain of MagCorp’s officers. The 10-Ks stated that, in anticipation of its incurrence of the $150
million indebtedness, which was projected to leave Metals with a negative equity of $50 million,
MagCorp would pay certain officers bonuses exceeding $1 million each, consistent with its
employee participation agreements. Payments pursuant to such agreements, in conjunction with
incurring debt, furthered MagCorp’s and Metals’ insolvencies.

68. Rennert, the Trusts, Group and Metals have so dominated and controlled the activities
and assets of MagCorp that they have failed to respect MagCorp’s separate existence.

Disregarding MagCorp’s separate existence and making the corporation insolvent by transfer of

its assets to at least Group‘and Metals perpetuates a fraud or visits an injustice or an inequity on

- the United States.

69. Rennert’s dealings with the assets of MagCorp constitutes a pattern of activity
engaged in by Rennert with other corporations controlled by him of transferring the assets of a
corporation to make the debtor corporation insolvént and defraud its creditors, including the
United States.

70. Rennert controls the Trusts, Group, Metals and MagCorp as if they were one entity.

Rennert, the Trusts, Group and Metals are MagCorp;s alter egos. Rennert, the Trusts, Group and
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Metals are liable for the acts and omissions of MagCorp.
71. The term “MagCorp” shall hereafter refer collectively to MagCorp, Metals, Group,

the Trusts and Rennert.

CLAIMS FOR RELIEF -

) P
FIRST CLAIM FOR RELIEF
(Failure To Make Hazardous Waste Determinations As Generator)

72. Plaintiff realleges paragraphs 1 through 71, inclusive, which are incorporated herein
by reference.

73. MagCorp is a person who “generates” solid waéte, within the meaning of 40 C.F.R. §
260.10 and Ut‘ah’Admin. R.R315-1-1(b).

74. Pursuant to 40 C.F.R. §§ 262.10(c) and 262.11; Utah Admin. R. R315-5-1(c)

~ (renumbered as R315-5-1.10(c) (2000)), Utah Admin. R. R315-5-2 (renumbered as R315-5-1.1

(2000)), a person who generates solid waste must determine if that waste is a hazardous waste
prior to making any decisions as to how to manage sﬁch waste, first by deténnining if the waste
is excluded from regulation under 40 C.F. R. § 261 .4 and Utah Admm R. R 315-2-4; then by
determining if the waste is listed as a hazardous waste in 40 C.F.R. Part 261, Subpart D, and
Utah Admin. R. R315-2-10; then, by either applymg knowledge of the hazard characteristic of
the waste in light of the materials or the processes used, or by testing the waste using speciﬁéd
sampling methods, determining if the waste is a ch.aracteristic hazardous waste under 40 C.F.R.
Part 261, Subpart C and Utah Admin. R. R315-2-9.

75. MagCorp has never charactenzed its Pentapure Solids, Chlorine Plant Water Wash

Column, Chlorine Reduction Burner Waste High Energy Scrubber Waste, or F errous and Ferric
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~Chloride Solids.
76. Each failure to make hazardous waste determinations as required by 40 C.F.R. §
-262.1 1 and Utah Admin. R. R315-5-2 (renumbered as R315-5-1.11 A(ZOOO)), constitutes a
separate violation of the regulations for each solid waste, for which MagCorp is subject to
injunctive relief, and for civil penalties nét to exceed $25,000 per day for each gay of violation
prior to January 30, 1997, and $27,500 per day for each suqh violation occurring after January

30, 1997.

SECOND CLAIM FOR RELIEF ‘
(Violation of Standards Pertaining to Hazardous Waste Generators)

77. Plaintiff realleges paragraphs .1 through 71, inclusive, which are incorporated herein
by reference.

78. MagCorp is a person who “generﬁtes” solid waste, within the meaning of 40 C.F.R. §
260.10 and Utah Admin. R. R315—‘1-1(b).

79. A person who generates hazﬁrdous waste may accumulate hazarAdous. waste on-site for
up to 90 days without a permit or interim status, provided tha;t such person complies with _certain

standards, including, inter alia, the following:

a. Personnel Training, Emergency Planning and Procedures
Planning and Prevention, and Land Disposal Restriction Notices

80. Pursuant to 40 C.F.R. § 262.10(c) and Utah Admin. R. R31‘5-5—1(c) (renumbered as
R315-5-5-1.10(c) (2000)); and 40 C.F.R. § 262.34(a)(4), Utah Admin. R. R315-5-10
(renumbered as R315-5-3.34 (2000)), a person who generates hazardous waste may accumulate‘
ilazardous waste on-site for 90 days or less without a permit or without having interim status

provided that, inter alia, the person complies with the requirements for owners or operators set
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forth in 40 C.F.R. Parf 205, Subpart C and Utah-Admin. R. R315-7-10: 40 C.F.R. Part 265,
Subpart D and Utah Admin. R. R315-7-11; 40 C.F.R. § 205.16 and Utah Admin. R. R315-7-9.7;
) and 40 C.F.R. § 268.7(a)(4) and Utah Admin. R. R315-13-1, pertaining to personhel training, |
emérgcncy planning and procedures, preparedness and prevention, and land disposal restrictioﬁ

) V I
notices.

81. MagCorp generates and accumulates hazardous waste, and has generated and
accumulated hazardous waste for at least the last five years, but on at least one océasion has
failed to prepare a complete cbntingency plan, in violation of 40 C.F.R. § 265.52(a) and Utah
Admin. R. R315-7-1 1.3(a); on at least one occaéion, has failed to submit an updated contingency
plan to local emergency response teams, in violation of 40 C.F.R. § 265.53 and Utah Admin. R.-
R315-7-11.4; on at least one occasion, has failed to provide an adequate training program for its.
etﬁployees, in violation of 40 C.F.R. § 265.16(a) and Utah Admin. R. R315-7-9.7(a); on at least
one occasion, has failed to‘adequately document that its embloyees have taken the required
training, in violation of 40 CF.R. § 265.16(d)(3) and Utah Admin. R. R3 15-7-9.7(d)(3); and has
failed to maintain documentation in compliance with land disposal restﬁctions for at least'4'
shipments of its hazardous wastes, in violation of 40 CF -R. § 268.7(a)(8) and Utah Admin. R.
R315-13.

b. Standards Pertaining to Hazardous Waste Manifests

82. Pursuant to 40 C.F.R. §§ 262.10(c), 262.10(h) and 262.20 and Utah Admin. R.
R315-5-1(c) (renumbered as R315-5-1.10(c) (2000)), R315-5-1(h) (renumbered as R315-5-
1.10(h) (2000)) and R315-4-2(a) - (d), (1) (renumbered as R3 15-5;2.20 (2000)), a persoﬁ who

generates hazardous waste may accumulate hazardous waste on-site for 90 days or less without a
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{

permit or without having interim status provided that, inter alia, that person, when shipping
hazardous waste from its facility, complies with requirements pertaining té, inter alia,
record-keeping, and preparation and maintenance of copies of hazardous waste maﬁifests.
MagCorp ships and has shipped hazardous waste from its facility, but failed to properly complete
at least 5 manifests, in violation of 40 C.F.R. § 262.20 and Utah Admin R. R3 1}5-4-2(a) - (d), (1)
(renumbered as R31 5-5-2.20 (2000)); aﬁd failed to properly retain at least 1 manifest, during the
time period from September 1995 through April 1999, in violation of 40 C.F.R. § 262.40 and

Utah Admin. R. R315-5-5 (renumbered as R315-5-4.40 (2000)).

c. Standards Pertaining to Inspections

83. Pursuant to 40 C.F.R. § 262.10(c) and 262.34(a)(1)(i); Utah Admin. R. R315-5:1(c)
(renumbered as R315-5-1.10(c) (2000)) and R315-5-10 (renumbered as R315-5-3.34 (2000)), a
person who generates hazardous waste may accumulate hazardous waste on-site for 90 days or
less without a permit or without having interim status provided that, inter alia, the persoﬁ
complies with the requirements set forth in 40 C.F.R. Part 265, Subpart I, Utah Admin. R. R315-
7-16.1 pertaining to conduct of weekly inspections.

84. MagCorp generates and accumulates hazardous waste on-site, and has generated and
accumulated hazardous waste on-site, but failed to conduct at least 5 weekly inspections during
| the time period from September 1995 throﬁgh April 1999, in violation of 40 C.F.R. §§
© 262.34(d)(2) and 265.174; Utah Admin. R. R315-5-10 (renumbered as R315-5-3.34 (2000)) and
R315-7-16.5. |

d. Failure to Properly Manage Hazardous Waste in Containers

85. Pursuant to 40 C.F.R. §§ 262.10(c) and 262.34(a)(1)(i); Utah Admin. R. R315-5-1(c)
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(renumbered as R3]5-5- 1.10(c) (2000)) and R315-5- 10 (renumbered as R315-5-3.34 (2000)) a
person who generates hazardous waste may accumulate such waste on-site for 90 days or less
without a permit or without havrng interim status, provided that such person complies with, inter
alia, the requirements pertaining to use and managemerlt of containers set forth in 40 C.F.R,
Part 265, Subpart I; Utah Admin. R. R3] 5-7-16. ]

86. 40 C.F.R. § 265.173 and Utah Admin. R. R315-7- 16.4 require that containers holding
hazardous waste be closed dunng storage, except when necessary to add or remove waste,

87.40 C.F.R. § 260.10 and Utah Admin. R, R3 15-1-1(b) define a container as any

portable device in which a material is stored, transported, treated, drsposed of, or otherwise
handled. |

88. During an April, 1999 i Inspection, an EPA i Inspector observed that MagCorp stores at
least 1 drum of carbon tetrachloride waste in its 90-day storage yard; stores Pentapure Solids in 3
open sumps; stores Ferrous and Ferric Chloride Solids on an open roll-off; and that one of
MagCorp’s carbon tetrachloride drums had a hole ; n the bung cap, in violation of 40 CF.R.§

265.173 and Utah Admin. R. R315-7-16 4.

e. Violation of Requirements Pertaining to Treatment in Containers

89. Pursuant to 40 C.F., R. §§ 262. 10(c) and 262. 34(a)(1)(i); Utah Admin, R.R315-5-1(c)

(renumbered as R315-5- 1.10(c) (2000)) and R315-5- 10 (renumbered as R315-5.- 3.34 (2000)), a
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90-day yard prior to shipment.

91. During the last five years, MagCorp has faliled to maintain the containers in which it
is treating the carbon tetrachloride in good condition, and keep the containers closed, as required
by 40 C.F.R. Part 265, Subpart I and Utah Admin. R. R315-7-1‘6.

92. During the last five yeérs, MagCorp has treated carbon tetrachloride}in a container in
violation of the regulations allowing treatment for 90 days without a permit and without interim
status. 40 C.F.R. §§ 262.34(a)(1)(i) and 268.7(a)(5); Utah Admin. R. R315-5-10 (renumbered as
R315-5-3.34 (206’0)), R315-13-1. -

93. Each day Which MagCorp violates or has violated the above-enumerated requirements
for each solid waste constitutes a separate violation of the regulations, for which MagCorp is
subject to injunctive relief, and for civil penalties not to exceed $25,000 per day for each day of
violation prior to January 30, 1997, and $27,500 per day for ¢ach such violation occurring after

January 30, 1997.

THIRD CLAIM FOR RELIEF
(Violation of Standards Pertaining to Generators of Used Qil)

94. Plaintiff realleges paragraphs 1 through 71, inclusive, which are incorporated herein
by reference. |

95. MagCorp is a generator of “used oil,” within the meaning of 40 C.F.R. § 279.20(a)
and Utah Admin. R. R315-1 5-2(a).

96. “Used oil” is defined in 40 C.F.R. § 260.10 and Utah Admin. R. R315-1-1(b) to. mean
“any oil that has been refined from crude oil, or any synthetic 0'i1; that has been used and as a

result of such use is contaminated by physical or chemical impurities.”
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- 97. Pursuant to 40 C.F.R. § 279.22 and Utah Admin. R. R315-15-2.3, generators of used
oil must, among other things, store used oil in containers that are in good condition and that are
-clearly marked and labeled “Used Qil.”

98. During an April, 19, 1999 inspection, an EPA insnector observed that MagCorp had
failed to label a 500-gallon used oil tank, in violation of 40 C.F.R. § 279.22(0)(‘;) and Utah
Admin. R. R315-15-2.3(c)(1). |

99. MagCorp’s failure to properly label an above-ground used oil tank, in violation of 40
C.F.R. § 279.22(c)(1) and Utah Admin. R. R315- 15-2.3(c)(1), constitutes a violation of the .
regulations, for which MagCorp is subject to injunctive relief, and for civil penalties not to
exceed $27,500 for the violation occurring on April 19, 1999,

FOURTH CLAIM FOR RELIEF
(Lllegal Treatment of Hazardous Waste)

100. Plaintiff realleges paragraphs 1. through 71, inclusive, which are 1ncorporated herein
by reference

101. RCRA sections 3005(a) and (e), 42 U.S.C. § 6925(a) and (e), 40 C.F.R. §§ 270. l(c) ‘
and § 270.71(a); and Utah Code Ann. § 19-6- 108(3), Utah Admin. R. R315-3- 3(m) (n)
(renumbered as R315-3 1.1(a) (2000)), R315-3-30(a) (renumbered as R315 3-7.2(a) (2000)),
prohibit a person from treating hazardous waste w1thout first obtaining a permit or interim
status.

102. MagCorp manages Pentapnre Solids, Chlorine Plant Warer Wash Column, Chlorine
Reduction Burner Waste and High Energy Scrubber Waste at its facility. EPA sampling shows

that each of these are hazardous wastes.
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103. RCRA Section 1004(34) and 40 C.F.R. §§ 260.10, 270.2 and Utah Admi.n. R.
R315-1-1(b), R315-1-1(d), generally define treatment, when used in (;onnection with hazardous
waste, aé including any method, technique, or process designed to change the physfcal, chemical,
or biological character or composition of the hazardous Waste so as to render the waste
~ nonhazardous, amenable for storage, or reduced in volume. g

104. By disposing liquid hazardous wastes for at least the last five years in its Chlorine
Plant Ditch, Central Ditch, and Red River/400-Acre Pond, MagCorp is using evaporation, and/or
seepage into the groundwater, to reduce their volume. These activities éonstitute treatment.

105. By commingling its noﬁ-exempt and exempt hazardous liquid wastes for at least the
last five years in its Chlorine Plant Ditch, Central Ditch, and/or Red River/400-Acre Pond,
MagCorp is diluting hazardous wastes at its facility, which activity constitutes treatment puréuant
to 40 C.F.R. § 268.3 and Utah Admin. R. R315-13-1.

106. MagCorp did not seek or obtain a permit from EPA and/or the State of Utah to treat
hazardous waste at its facility, nor does MagCorp quaiify for interim status.

107. Each day MagCorp treats or has treated each hazardous waste without a permit or -
without qualifying for interim status in its Chlorine Plant Ditch, Central Ditch, Red
River/400-Acre Pond constitutes a separate violation of RCRA Section 3005,42U.S.C. § 6925,
40 C.F.R. §§ 270.1(c) and 270.71(a), and Utah Code Ann. § 19-6-108, Utah Admin. Rule
R3 15-3-3(m) - (r) (renumbered as R315-3—1.1(a) (2000)) and R 315-3-30(a) freriumbered as
R315-3-7.2(a) (2000)), for which MagCorp is subject to injunctive rellef and for civil penaltles

not to exceed $25 000 per day of noncompliance for each such violation which occurred prior to

January 30, 1997, and $27,500 per day for each such violation Which occurred after January 30,
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1997, in accordance with Section 3008(a) and (g) of RCRA, 42 U.S.C. § 6928(a) and (g).

FIFTH CLAIM. FOR RELIEF
(Ilegal Disposal of Hazardous Waste)

108. Plaintiff realleges paragraphs 1 through 71, inclusive, which are incorporated herein

by reference. »

e

109. RCRA Sections 3005(a) and (e), 42 U.S.C. § 6925(a) and (e), and 40 C.F.R. 88
270.1(c) and 270.71(a); and Utah Code Ann. 19-6-108, Utah Admin. R. R3 15-3-3(m) - (r)
(renumbered as R315-3-1.1(a) (2000)) and R315-3-30(a) (renumbered as R31 5-3-7.2(a) (2000)),
prohibit a person from disposing hazardous without first obtaining a permit or interim status.

110. RCRA Section 1004(3) and 40 C.F.R. §§ 260.10 and 270.2 and Utah Admin. R
R315-1-1(b), R315-1-1(d), generally deﬁne disposal as the discharge dumping, spilling,
leaking, or placing of any solid waste or hazardous waste into or on any land or water so that
such solid waste or hazarddus waste or any constituent thereof may enter tne environment or be
emitted inio the air or discharged into any waters, including groundwaters, |

111. MagCorp disposes, and has for at least the last ﬁve years disposed, wastes that EPA
sampling shows are hazardous, including Chlorine Plant Water Wash Column, in its Chlorine
Plant Ditch. | .

112. MagCorp disposes, and has fof at least the last five years disposed, wastes that EPA
sampling shows are hazardous, including Chlorine Reduction Bumer Waste, in its Central DltCh

113. MagCorp disposes, and has for at least the last ﬁve years, disposed, wastes that EPA
sampling shows are hazardous, including waste containing MagCorp’s Pentapure Solids, and

MagCorp’s High Energy Scrubber Waste, in the Red River.
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114. MagCorp disposes, and has for at least the last five years disposed, eaqh of the
above-listed hazardous wastes in the Red River/400-Acre Pond. EPA sampling of Pond contents
shows that the Pond contains hazardous wastes.

. 115. MagCorp disposes, and has for at least the last five years disposed, Ferrous and
Ferric Chloride Solids, whi_ch EPA sampling shows are hazardous, in its Landf{ll.

116. MagCorp’s disposal of hazardous wastes in its Chlorine Plant Ditch, Central Ditch,

Red .River/400—Acre Pond, and Landfill constitutes disposal of hazardous waste without a permit

or without qualifying for interim status.

117. MagCorp did not seek or obtain a permit from EPA or the State of Utah to dispose .
hazardous waste at its facility, nor does MagCorp qualify for interim status.

“118. Each day MagCorp disposes or has disposed each hazardous waste without a permit |
or without qualifying for interim status in its Chlorine Plant Ditch, Central Ditch, the Red
River/400-acre pond, and/or Landfill constitutes a separate violation of RCRA Section 3005 , 42
U.S.C. § 6925, 40 C.F.R. §§ 270.1(c) and 270..71(a); and Utah Code Ann. § 19-6-108, Utah
Admin. R, R3 15-3-3(m) - (r) (renumbered as R3 15-3-1.1(a) (2000)) and R315;3-30(a) -
(renuﬁbered as R315-3-7.2(a) (2000)), for which MagCorp is subject to injunctive relief, and for
civi»lApenaltiAes not to exceed $25,000 per day of noncompliance for each such violation which
occurred prior to January 30, 1997, and $27,500 per day for each such violation which occurred
éﬁer January 30, 1997, in accordance with Section 3008(a) and (g) Qf RCRA, 42 US.C. §
6928(a) and (g).

SIXTH CLAIM FOR RELIEF

(Failure to Comply with Standards for Treatment, Storage
and Disposal of Hazardous Waste in Surface Impoundments)
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119. Plaintiff realleges paragraphs 1 fhrough 71, inclusive, which are incorporated herein
by reference. |

120. MagCorp treats, stdreAs,v or disposes, and has for at least the last five years treated,
stored br disposed, hazardous wastes in its Chlorine Plant Ditch, Central Ditch, and Red
River/400-Acre Pond, each of which constitute a surface impoundment within :he meaning of 40
C.F.R. § 260.10 and Utah Admin. R. R315-1-1(b).

121. RCRA Section 3004(0) and 40 C.F.R. §§ 264.220, 265.220; Utah Admin. R.
R315-8-11.1, R315-7-18.1, prohibit MagCorp from treating, storing or disposing certain
hazardous wastes in the Chlorine Plant Ditch, the Central Ditch, or the Red River/400-Acre Pond
unless these units meet specified dé;sign requirements, including double liners, énd groundwater
monitoring.

122. The Chlorine Plant Ditch, Centr'al Ditch, and Red River/400-Acre Pond are unlined,
and do not have grqundwater monitoring systems. |

123. Each day which MagCorp owned and operated or owns and operates tﬁe Chlorine
Plant Ditch, the Central Ditch, and/or the Red River/400-Acfe Pond in violation of each of the/
above-spéciﬁed requirements constitutes a separate violation of the regulations, for which
MagCorp is subject to injunctive relief, and for civil penalties not to exceed $25,000 per day of
noncompliancé for each such violation which occurred prior to January 30, 1997, and $27,500

per day for each such violation which occurred after January 30, 1997.

SEVENTH CLAIM FOR RELIEF
(Failure to Close Surface Impoundments)

124. Plaintiff realleges paragraphs 1 through 71, inclusive, which are incorporated herein
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by reference.

125. Under 40 C.F.R. §§ 264.113(a) and 265.1 13(a) and Utah Admin. R. R315-8-7 and
R315-7-14, a facility which has neither interim status nor a permit for its management of
hazardous wastes in a surface impoundment is required to cease management of hazardous
wastes in that impoundment, and close it within 90 days of the date upon whicl:interim status or-
a permit was to be obtained.

126. MagCorp is, and has forrat least the last five years been, required to obtain a permit
or comply with interim status requirements to treat, store, and/or dispose Pentapure Solids, |
Chlorine Plant Water Wash Column, Chlorine Reduction Burner Waste, and High Energy
Scrubber Waste in the Chlorine Plant Ditch, the Central Ditch, and/or the Red. River/400-Acre
Pond. MagCorp has failed to cease its management of Pentapure Solids, Chlorine Reduction
Bumer Waste, High Energy Scrubber Waste and Chlorine Plant Water Wash Column in its
Chlorine Piant Ditch, Central Ditch, and/or the Red Rive.r/400-Ac;re Pond, or to close those uﬁits,
in violation of 40 C.F.R. §§ 264.1 13(a) and 265.113(a) and Utah Admin. R R315-8-7 and |
R315-7-14.

127. Each day which MagCorp oWns and operates or owned and operated the Chlorine
Plant Ditch, the Central Ditch, and/or the Red River/400-Ach Pond without closing these units
constitutes a separate violation of the regulations, for which MagCorp is subject to injunctive
relief, and for civil penalties not to exceed $25,000 per day of noncompliance for each such
violation which occurred prior to J anuary 30, 1997, and $27,500 per day for each such violation

which occurred after J anuéry 30, 1997.

EIGHTH CLAIM FOR RELIEF
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(Failure to Comply with Standards for Treatment, Storage
and Disposal of Hazardous Waste in Landfills)

128. Plaintiff realleges paragraphs 1 through 71, inclusive, which are incorporated herein
by reference.

129. MagCorp disposes, aqd has for at least the last five years disposedsFerrous and
‘Ferric Chloride Solids in its on-site industrial Landfill.

130. MagCorp’s Léndﬁll constitutes a “Landfill,” within the meaning of 40 C.F.R. §

260.10 and Utah Admin. Code R. R3 15—1—1(b).

| 131. RCRA Section 3004(0) and 40 C.F.R. §§ 264.300 and 265.306; Utah Admin. R.
R315.8-14.1 and R315-7-21.1, prohibit a person from treating, storing or disposing certain
hazardous wastes in Landfills unless these units meet specified design requirements, including
liners and leachate collection and removal systems.

132. MagCorp’s Landfill is unlined, and has no leachate collection or removal system.

133. Each day MagCorp owned and operated or owns and operates its Laﬁdﬁll in
violation of each of the above-specified requirements constitutes a separate violation of the
regulations, for which MagCorp is subject to injunctive relief, and for civil penalties not to
exceed $25,000 per day of noncompliance for each such violation which occurred prior fo
January 30, 1997, and $27,500 per day for each such violation which bccurred after January 30,
1997.

NINTH CLAIM FOR RELIEF
(Illegal Land Disposal)

134. Plaintiff realleges paragraphs 1 through 71, inclusive, which are incorporated herein

by reference.
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135. RCRA Section 3004(k), 42 U.S.C. § 6924(k) and 40 C.F.R. § 268.2(c); Utah Admin.
R.R315-13-1, generally define “land dispdsal” as the plaéement of hazardous waste in or on the
land, including, but not limited to, placement in a landfill or a surface impoundment.

136. MagCorp places, and has for at least the last five years placed, its Chlorine Plant
Water Wasﬁ Column, which EPA sampling shows is hazardous, in its Chlorim: Plant Ditch.

137. MagCorp places, and has for at least the last five years placed, its Chlorine
Reduction Burner Waste, which EPA sampling shows is hazardous, in its Central Ditch.

138. MagCorp places, and has for at least the last five years placed, its Pentapure Soli‘ds
and High Energy Scrubber Waste, which EPA samplmg shows are hazardous, in the Red River.

139 MagCorp places, and has for at least the last five years placed, each of the
above-listed hazardous wastes in the Red River/400-Acre Pond. EPA sampling of Pond contents
shows tﬁat the Pond contains hazardous wastes.

140. MagCorp placeé, and has for at least the last five years placed, Ferrous and Ferric
Chloridé Solids, which EPA sampling shows is hazardous, in its Landfill.

141. MagCorp’s Chlorine Plant Ditch, Central Ditch, Red River/400-Acre Pond, and/or |
Landfill constitute land-dispOSai units withir; the meaning of; RCRA Section 3004(k), 42 US.C.
§ 6924(k) and 40 C.F.R. § 268.2(c); Utah Admin. R.R315-13-1. |

142. RCRA Section 3004(m), 42 U.S.C. § 6924(m) and 40 C.F.R. §§ 268.40 to 268.44;
Utah Admin. R. R315-13-1, prohibit certain hazardous wastes from being land-disposed unless
- specified treatment reqﬁirements are met.

143. MagCorp is and has been prohibited from land-disp'osing its Pentapure Solids,

Chlorine Plant Water Wash Column, Chlorine Reduction Bumner Waste, High Energy Scrubber
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Waste and Ferrous and Ferric Chloride Solids, unless these wastes were first pre-treated to meet
specified treatment requirements set forth in 40 C.F.R. § 268 and Utah Admin. R. R315-13.

- 144. MagCorp has not pre-treated its Pentapure Solids, Chlorine Plant Water Wash

Column, Chlorine Reduction Burner Waste, High Energy Scrubber Waste or Ferrous or Ferric

Chloride Solids before land-disposing them in its Ditches, 400-Acre Pond, and}Landﬁll.

145. Each day which MagCorp illegally land-disposes or has illegally land-disposed each
hazardous wasie by failing to treat each to meet specified treatment re.quirements constitutes a
separate violation of the regulations, for which MagCorp is subject to injunctive relief, and for
civil penalties not to exceed $25,000 per day of noncompliance for each such violation which
occurred prior to January 30, 1997, and $27,500 per day for each such violation which occurred

after January 30, 1997.

TENTH CLAIM FOR RELIEF
(Violation of Groundwater Monitoring Requirement Applicable to Owner/Operators)

146. Plaintiff realleges paragraphs 1 t}}rough 71, inclusive, which are incorporated heyein
by reference.

147. 40 C.F.R. §§ 264.1 and 265.1, Utah Admin. R. R315-8- 1, R315-7-8.1(b), provide
that an owner or operator of a facility which treats, stores or dlsposes of hazardous waste is
subject to the requirements of 40 CTF.R. Parts 264, 265 and 270, Utah Admin. R. R315-8,
R315-7 and R315-3, unless, inter alia, the person complies with the requirements of 40 C.F.R.
§§ 262.34(a) and Utah Admin. R. R315-5-10 (renumbered as Utah Admin. R. R315-5-3.34
(2000)).

148. For at least the last five years, MagCorp has accumulated hazardous waste for more
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than ninety days without an extension. Thus, MagCorp is subjeét to regulation under 40 C.F.R.
Parts 264 and/or 5_65 and 270, and Utah Admin. R. R315-8 and/pr R315-7 and R315-3.

» 149. Pursuant to 40 C.F.R. §§ 264.1, 264.90, 265.1 and 265.90,.and Utah Admin. R.

R3 15-8-1, RB 15-8-6.1, R3 15-7-8, and R315-7-13.1, as the owner/operator of a facility that treats,

stores‘or disposes of hazardous waste, MagCorp ivs required to, inter alia, implgment a

groundwater monitoring program to detect, characterize, and respond to reieases from all solid

waste management units and specified regulated units, including surface impoundments and

landfills, into the uppermost aquifer underlyiné the impoundménts.

150. MagCorp treats, stores or disposes, and for at least the last five years has treated,
stored or disposed, its Chlorine Plant Water Wash Column, which EPA sampling shows is
hazardous, in its Chlorine Plant Ditch.

151. MagCorp treats, stores or disposes, and for at least the last five years has treated,
stored or disposed, its Chlorine Reduction Burner Waste, which EPA sampling shows is
hazardous, in its Central Ditch.

152. MagCorp treats, stores or disposes, and for at least the last five years has treated,

- stored or disposed, its Pentapure Solids and High Energy Scrubber Waste, which EPA sampling
‘shows are hazardous, in the Red River.

153. MagCorp treats, stores or disposes, and for at least the last five years has treéted,
stored or disposed, each of the above-mentioned hazardous wastes in the Red River/400-Acre
Pond. EPA sampling of Pond contents shows that the Pond contains hazardous wastes.

154. MagCorp disposes, and has for at least the last five years disposed, spent Ferrous

and Ferric Chloride Solids, which EPA sampling shows is hazardous, in its Landfill
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155. The Chlorine Plant Ditch, Central Ditch, and Red River/400-Acre Pon‘d are surface
impoundments, within the meaning of 40 C.F.R. §260.10 and Utah Admin. R. R3 15-1-1(b).

156. MagCorp’s Landfill meets the definition of a landfill, within the meaning of 40
C.F.R. §260.10 and Utah Admin. R. R3 15-1-1(b).

157. Until 1986, MagCorb disposed hazardous waste in its 1200-acre p;nd. MagCorp
disposes, and for at least the last five years disposed, hazardoué constituents in its sumps and
smut piles. The smut piles, sumps, and units into which MagCorp disposes and disposed
hazardous waste constitute solid waste management units, and are subject to the corrective action
requlrements set forth in RCRA § 3004(u), (v), 40 C.F.R. § 264.552 - 552; Utah Code Ann
§19 6 105(d), and Utah Admin. R. R315-8-21, and R 315-7-8. 1(b).

158. For at least the last five years, MagCorp has not had a groundwater monitoring
programi.

159. Each day‘which MagCorp owned and operated or owns and operates its facility
without the required groundwater monitoring program constitutes a separate violation of the
regulations, for which MagCorp is subject to injunctive relief, and for civil penalties not'to
exceed $25,000 per day of noncompliance for each such violation which occurred prior to
January 30, 1997, and $27,500 per day fc;r each such violation which occurred after J anuary 30,
1997. |

ELEVENTH CLAIM FOR RELIEF
(Violation of Requirement that Owmner/Operators File Closure Plans)

160. Plaintiff realleges paragraphs 1 through 71, inclusive, which are incorporated herein

by reference.
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161. 40 C.F.R. §§ 264.1 and 265.1, Utah Admin. R. R315-8-1, R315-7-8.1(b), provide
that an owner or operator of a facility which treats, stores or disposes of hazardous waste is
.subject to the requirements of 40 C.F.R. Parts 204, 265 and 270, Utah Admin. R. R315-8,
R315-7 and R315-3, unless, inter alia, the person cbmplies with the requirements of 40 C.F.R.
§§ 262.34(a) and Utah Admin. R. R315-5—:1.0 (renumbered as Utah Admin. R. £315-5-3.34
(2000)). |

162. For at least the last five years, MagCorp has accumulated hazardous wastes for more
than ninety days without an extension. Thus, MagCorp is subject to 40 C.F.R. Parts 264 and/o¥
205 and 270, and Utéh Admin. R. R315-8 and/or R315-7 and R315-3.

163. Pursuant to 40 C.F.R. §§ 204.1,264.112, 265.1 and 265.112 and Utah Admin. R.
R315-8-1, R315-8-7, R3 15-7—8, R315-7-14, as the owner/operator of ;1 facility that treats, stores
or disposes hazardous wastes, MagCorp is and has been requi.red to have a written closure plan or
plans meeting the requirements of 40 C.F.R. §§ 264.112(b) and 265.1 12(b) and Utah Admin. R.
R315-8-7 and R315-7-14, ‘ |

164. MagCorp treats, stores or dispo'ses, and for at least the last five years has treated,
stored or disposed, Pentapure Solids, Chlorine Plant Water Wash Column, Chlorine Reduction
Burner Waste, High Energy Scrubber Wéste, and F efrous anci Ferric Chloride Solids, each of
which EPA sampling shows are hazardous, at its facility. |

165. MagCorp does not have and for at least the last five years has not had a writtén |
closure plan or plans for its facility.

166. Each day which MagCorp o%ed and operated or owns and operates its facility

without the required closure plan constitutes a separate violation of the regulations, for which
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MagCorp is subject to injunctive relief, and for civil penalties not to exceed $25,000 per day of
noncompliance for each such violation which occurred prior to January 30, 1997, and $27,500
per day for each such violation which occurred after January 30, 1997.

TWELFTH CLAIM FOR RELIEF
(Violation of Requirement that Owner/Operators Provide Financial Agsurances)

167. Plaintiff realleges paragraphs 1 through 71, inclusive, which are incorporated herein
by reference. |

168. 40 C.F.R. §§ 264.1 and 265.1, Utah Admin. R. R315-8-1, R315-7-8.1(b), providé
that an owner or operator of a facility which treats, stores or disposes of hazardous waste is
subject to the requirements of 40 C.F.R. Parts 264, 265 and 270, Utah Admin. R. R3 15-8,
R315-7 and R315-3, unless, inter alz;a, the person complies with the requirements of 40 C.F.R.
§§ 262.34(a) and Utah Admin. R. R315-5-10 (renumbered as Utah Admin. R. R315-5-3.34
(2000)).

' 1‘69. For at least the last five years, MagCorp has accumulated hazardous wastes for more
than ninety days without an extension. Thus, MagCorp is subject to 40 C.F.R. Parts 264 and/or
265 and 270 and Utah Admin. R. R315-8 and/orR315 7 and R315-3.

170. MagCorp treats, stores or disposes and for at least the last five years has treated,
stored or disposed, Pentapure Solids, Chlorine Plant Water Wash Column, Chlorine Reduction
Burner Waste, High Energy Scrubber Waste, and Ferrous and Ferric Chloride Solids, each of
- which EPA samplmg shows are hazardous, at its facility.

1771. Pursuant to 40 C.F.R. §§‘264,1, 264.140, 265.1, and 265.140 and Utah Admin. R.

R315-8-1, R315-8-8, R315-7-8.1(b) and R3 15-7-15, as the owner/operator of a facility that
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treats, stores or disposes hazardous waste, as of October 24, 1984, MagCorp was required to
provide financial assurance for closure and post-closure care for its facility. -

172. 40 C..F.R. 8§ 204.142, 265.142 and Utah Admin. R. R315-8-8 aﬁd R315-7-15
require that the owner or operator of a facility have a detailed written estimate, in current dollars,
of the cost of closing the facility at tlie point in the facility's active life when thgclosure would be
most expensive.

173.40 C.F.R. §§ 264.143, 265.143 and Utah Admin. R. R315-8-8 and R315-7-15
require that the owner or operator of the facility establish financial assurance for closure of tﬁe
facility in accordance with the written estimate discussed above.

174. MagCorp has never provided assuraﬁce that it can finance closure of the facility if
closure becomes necessary.

175. Ea;:h day which MagCorp owned or operated or owns and operates its facility
without providing the required financial assurances constitutes a seéarate violation of the
regulations, for which MagCorp is subject to injunctive relief, and for civil penalties not to
exceed $25,000 per day of noncompliance for each such violétion which dcéurred prior to
January 30, 1997, and $27,500 per day for each such violation which occurred after January 30,
1997. |

THIRTEENTH CLAIM FOR RELIEF
(Violation of Requirement that Owner/Operators Minimize Releases)

176. Plaintiff realleges paragraphs 1 through 71, inclusive, which are incorporated herein

by reference.

177. 40 C.F.R. §§ 264.1 and 265.1, Utah Admin. R. R315-8-1, R315-7-8.1(b), provide
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,  that an owner or operator of a facility which treats, stores or disooses of hazardous waste is
subject to the requirements of 40 C.F.R. Parts 264, 265 and 270, Utah Admin. R. R315-8,
R315-7 and R315-3, unless, inter alia, the person complies with the requirements of 40 C.F.R.
§§ 262.34(a) and Utah Admin. R. R315-5-10 (renumbered as Utah Admin. R. R315-5-3.34

»
(2000)).

178. For at least the last five years, MagCorp has accumulated hazardous wastes for more
than ninety days without an extension. Thus, MagCorp is subject to 40 C.F.R. Parts 264 and/or
~ 265 and 270, and Utah Admin. R. R315-8 and/or R315-7 and R315-3.

179.40 C.F.R. §§ 264.31, 265.31 and Utah Admin. R. R3 15-8-3.2, R315-7-10.2 require
owners and operators of hazardous waste management facilities, inter alia, to maintain and
operate their facilities to minimize the possibility of a fire, explosion, or any unplanned sudden
or non-sudden release of hazardous waste or hazardous waste constituents to air, soil, or surface
water which‘ could threaten hnman health or the environment. |

180. In 1986, MagCorp’s 1200-Acre surface impoundment washed out, and into the
Great Salt Lake. For at least the last five years MagCorp has not operated its 400-Acre Pond or
other solid waste management units, in a manner so as to prevent future mxgratlon

181. Each day which MagCorp owned and operated or owns and operates its facility
without minimizing the possibility of a fire, explosion, or any unplanned sudden or non-sudden
release of hazardous vraste or hazardous waste constituents constitutes a seoarate violation of the
regulations, for which MagCorp is subject to injunctive relief, and for civil penalties not to
exceed $25,000 per day of noncompliance for each such violation which occurred prior to

January 30, 1997, and $27,500 per day for each such violation which occurred after Januaxy 30,
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1997.
FOURTEENTH CLAIM FOR RELIEF
(Violation of Requirement that Owner/Operators Maintain Operating Records)
182. Plaintiff rcalleges paragraphs 1 through 71, inclusive, which are incorporated herein
by reference. >

183. 40 C.F.R. §§ 264.1 and 265.1, Utah Admin. R. R3 15-8-1, R3 15-7-8.1(5), provide
that an owner or operator of a facility which treats, stores or disposes of hazardous waste is
‘subject to the requirements of 40 C.F.R. Parts 204, 265 and 270, Utah Admin. R. R315-8,
R315-7 and R315-3, unless, inter alia, the person complies with the requirements of 40 C.F.R.
8§ 262.34(a) and Utah Admin. R.R315-5-10 (renmnbéred as Utah Admin. R, R315-5-3.34
(2000)).

184. For at least the last five years, MagCorp has accumulated hazardous wastes for more
than ninety days without an extension. Tﬁus, MagCorp is subject to 40 C.F.R. Parts 264 and/or
265 and 270, and Utah Admin. R. R315-8 and/or R315-7 and R315-3.

185. Pursuant to 40 C.F.R. 8§ 264.1,264.73, 265.1 and 265.73 and Utah Admin. R.
R315-8-1, R315-8-5.3, R31 5-7-8.1(b), and R315-7-12.4, as of‘October 10, 1984, MagCorp or its
predecessor were and are required to keep written operating records that, inter alia, describe the
quantity of each hazardous waste at the facility, the location of each, the results of waste
determinations, results of inspections, and sampling and analytical results.

186. For at least the last five years, MagCorp has failed to maintain operating records.

187. Each day which MagCorp owned and operated or owns and operates its facility

without maintaining the required operating records constitutes a separate violation of the
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regulations, for which MagCorp is subject to injunctive relief, and for civil penalties not to
exceed $25,000 per day of noncompliance for each such violation which occurred prior to

January 30, 1997, and $27,500 per day for each such violation which occurred after January 30,

1997.
~
FIFTEENTH CLAIM FOR RELIEFR
(Violation of Requirement that Owner/Operators Analyze Hazardous Wastes)

188. Plaintiff realleges paragraphs 1 through 71, inclusive, which are incorporated herein
by referenée.

189. 40 C.F.R. §§ 264.1 and 265.1, Utah Admin. R. R315-8-1, R315-7-8.1(b), provide
that an owner or operator of é facility which treats, stores or disposes of hazardous waste is
subject to the requirements of 40 C.F.R. Parts 264, 265 and 270, Utah Admin. R. R315-8,
R315-7 and R315-3, unless, inter alia, the person complies with the requirements of 40 C.F.R.
8§ 262.34(a) and Utah Admin. R. R315-5-10 (renumbered as Utah Admin. R.R315-5-3.34
(2000)).

190. For at least the last five years, MagCorp has accumulated hazardous wastes for more
than ninety days without an extension. Thus, MagCorp is subject to 40 C.F.R. Parts 264 and/or
265 and 2710, and Utah Admin. R. R315-8 and/or R315-7 and R315-3.

191. 40 C.F.R. §§ 264.13 and 265.13 and Utah Admin. R. R315-8-2.4 and R315-7-9.4,
generally require that an owner or operator of a hazardous waste facility analyze hazardous waste
before treating, storing, or disposing it, as often as necessary to ensure that the analyses are
accurate,

192. For at least the last five years, MagCorp has not had a formal waste monitoring or
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sampling program.

193. Each day for which MagCorp owned and operated or owns and operates its facility
without a waste analysis program constitutes abseparate violation of the regulations, for which
MagCorp is subject to injunctive relief, and for civil penalties not to exceed $25,000 per day of
noncompliance for each such violation which occurred prior to January 30, 199f/', and $27,500

per day for each such violation which occurred after January 30, 1997.

- SIXTEENTH CLAIM FOR RELIEF
(Failure to Comply with General Facility Standards Applicable fo Owners/Operators)

194, Plaintiff realleges paragraphs 1 through 71, inclusive, which are incorporated herein
by referenpe. |

195. 40 C.F.R. 88§ 264.1 and 265.1, Utah Admin. R. R315-8-1, R315-7-8.1(b), provide
that an owner or operator of a facility wﬁich treats, stores or disposes of hazardous waste is
subject to the réquirements‘of 40 C.F.R. Parts 264, 265 and 270, Utah Admin. R. R315-8,
R315-7 and R315-3, unless, inter alia, the person complies with the requirements of 40 C.F.R.
§§ 262.34(a) and Utah Admin. R. R315-5-10 (renumbered as Utah Admin. R.R315-5-3.34
(2000y). |

196. For at least the last five years, MagCorp has accumulated hazardous wastes for more
-’t{an ninety days without an extension. MagCorp is violating or has violated the requirements of
40 C.F.R. Parts 264 and/or 265 and 270, and Utah Admin. R. R315-8 and/or R315-7 and R315-

3, applicable to owner/operators, including the following;:

a. Preventing Entry of Persons or Livestock

197. 40 C.F.R. §§ 264.14 and 265.14 and Utah Admin. R.R315-8-2.5 and R315-7-9.5,

-42-




’ { { i {
( 01-14312-mkv  Claim 60-1 Part 2 Filed 03/15/17 Pg 114 of 124

generally require that an owner or operator of a hazardous waste facility prevent the entry of
persons or livestock onto the active portion of his facility unless he can demonstrate that the
persons or livestock will not come in contact with hazardous waste in such portion.
198. MagCorp has acknowledged that it has granted permission for cattle grazing on its
1#
property. MagCorp has never demonstrated that livestock will not come in contact with

hazardous waste in active portions of its facility.

b. 100-Year Floodplain

199. 40 C.F.R. §§ 264.18(b) and Utah Admin. R. R3 15-8-2.9, generally require that a
facility located in a 100-year floodplain be designed, constructed, operated, and maintained to
prevent washout c;f any hazardous waste by a 100-year flood.

200. In 1986, the 1200-acre impoundment was washed out, when the waters of the Great
Salt Lake rose. The new 400-Acre impoundment is located next to the 1200-acre impoundment,
in a 100-year floodplain.

201. For at least the last five years, MagCorp has failed to design, construct, maintain and
operate the new 400-acre imp§undment S0 as to prevent washout of any hazardous wast‘e' by a
100-year flood.

c. Construction Quality Assurance Program

202. 40 C.F.R. §§ 264.19 and 265.19 and Utah Admin. R. R315-8-2.10 and R3 15;779. 10,
geherally require a construction quality assurance program for all surface impoundments, waste |
piles, and landfill units that will include, inter alia, observations, inspections, tests and |
measurements sufficient to ensﬁre structural éfability and integrity of such units, and propei‘

construction of liners, leachate collection and removal systems, and leak detection systems for
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such units. The regulations also prohibit, inter alia, receipt of waste in such units until the owner
or operator has submitted a certified construction quality assurance program to EPA.

203. MagCorp has never provided quality assurance for its units which receive hazardous
waste.

}

204. MagCorp’s failure to provide quality assurance for its units which receive hazardous
waste constitutes a separate violation of the regulations, for which MagCorp is subject to
injunctive relief, and for civil penalties not to exceed $25,000 per day of noncompliance for each

such violation which occurred prior to January 30, 1997, and $27,500 per day for each such

violation which occurred after January 30, 1997.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff, the United States of America, respectfully prays tliat this Court:

a. Assess civil penalties against MagCorp, in an amount not to exceed Twent& Five
Thousand Dollars ($25,000) for each day of each violation prior to January 30; 1997 and not to
exceed Twenty Seven Thousand and Five’Hundred Dollars ($27,500) for each ﬁay of each
violation after January 30, 1997 éf RCRA and Utah hazardous waste regulations as alleged in
this complaint; |

b. Grant injunctive relief to bring MagCorp into compliance with RCRA and all
applicable environmental laws, and to submit a plan with enforceable schedules to segregate and
separately manage Bevill-excluded wastes; properly manage, treat, store, dispose, or recycle
non-excluded wastes; characterize the nature and extent of releases; and perform site-wide
corrective action for all solid waste management units;

¢. Pierce the corporate veil to hold liable Metals, Gfoup, the Trusts, D’Atri, Rennert, and
Unidentified Trustees for the debté and liabilities of MagCorp; and

d. Grant such other and further relief as this Court may deem just and proper.

Respectfully submitted,

-/ V
A / AL -/ ¢7/ 00
LOIS J. SCHIFFER
Assistant Attorney General

Environment and Natural Resources Division
United States Department of Justice
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W(\W\[ (

BERNICE I. CORMAN

Trial Attorney

Environmental Enforcemept Section
Environment and Natural Resources Division
United States Department of Justice

P.O. Box 7611, Ben Franklin Station
Washington, D.C. 20044

(202) 514-1543

PAUL M. WARNER
United States Attorney ‘

Er G ol aff

ERIC A. OVERBY
Assistant United States Attorne |

/

~/

OF COUNSEL:

ANDREW LENSINK, Esq.

Office of Enforcement, Compliance and Environmental Justice
U.S. Environmental Protection Agency, Region VIII

999 18" Street, Suite 300

Denver, Colorado 80202-2466

LESLIE OIF, Esq.

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W. (2246A)
Washington, D.C. 20460
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_:‘\O 440 (Rev. 5/85) Summons in & Civit Action

( Hnited Stutes HBistrict Qourt

 CENTRAL UTAH
DISTRICT OF

SUMMONS IN A CIVIL ACTION
UNITED STATES OF AMERICA, -
v CASE NUMBER:

MAGNESIUM CORPORATION OF
AMERICA, RENCO METALS, INC.,
et at,, The RENCO GROUP, INC., 2
The RENNERT TRUSTS, JUSTIN W.
D’ATRI AND UNIDENTIFIED TRUSTEES,
and IRA L. RENNERT.

TO: (Name and Address of Defendant)
Magnesium Corporation of America
Tony Rudman, Esquire
General Counsel, MagCorp
238 N. 220 W.
Salt Lake City, Ut 84116

‘B1CY0040 g

1

r\ OU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon

*LAINTIFF'S ATTORNEY (name ang address)

Paul M. Warner, Us Attorney
Eric A. Overby, AUSA :
185 South State Street, #400
Salt Lake City, Utah 84111

1answer to the complaint which is herewith served upon you, within 20 days after service of

s summons upon you, exclusive of the day of service. If ( i
) - If you faii to do so, judgment b f
jainst you for the relief demanded in the complaint. Judg Y defaull will be taken

T oyl
o DATE- K4
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"AO 440 (Rev. 5/85) Summons in a Civil Action

Hnited States Bistrict Gorrt

L CENTRAL UTAH =

—_——

DISTRICT OF

SUMMONS IN A CIVIL ACTION

UNITED STATES OF AMERICA,
V. CASE NUMBER:

MAGNESIUM CORPORATION OF

AMERICA, RENCO METALS, INC., 2 . u

et at., The RENCO GROUP, INC., *Uicy 0040 8
The RENNERT TRUSTS, JUSTIN W. ‘
D’ATRI AND UNIDENTIFIED TRUSTEES,

and IRA L. RENNERT.

TO: (ame and Address of Detendany)

Mr. Justin W. D’Atri, Esq.

805 3™ Avenue

New York, New York 10022

( OU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon

PLAINTIFF'S ATTORNEY {name and sddress)

Paul M. Warner, US Attorney
Eric A. Overby, ausa

185 South State Street, #400 -
Salt Lake City, Utah 84111

20

n answer to the complaint which is herewith served upon you, within days after service of

s summons upon you, exclusive of the day of service. If you fail to do so, judgm
. ‘ , . . . ent by default wil
gainst you for the relief demanded in the complaint. Judg v cotault will be taken

WATIUSAB, iiiin '
R ~ i
DATE 7/

/
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_{\O 440£cv. 5/85) Summonsin a Civil Action

Huited Stutes Bistrict Tourt

CENTRAL UTAH :
DISTRICT OF

SUMMONS IN A CIVIL ACTION
UNITED STATES OF AMERICA,
v CASE NUMBER:

MAGNESIUM CORPORATION OF
AMERICA, RENCO METALS, INC.,

et at., The RENCO GROUP, INC., 25810y 040 7
The RENNERT TRUSTS, JUSTIN W.

D’ATRI AND UNIDENTIFIED TRUSTEES,

and IRA L. RENNERT.

TO: (Name and address of Detendant)

The Rennert Group, Inc.

Attn: Ira L. Rennert

Chairman and Chief Executive Officer

30 Rockefeller Plaza, Suite 4225

New York, New York 10021

\ OU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon

LAINTIFF'S ATTORNEY {name and address)

Paul M. Warner, Us Attorney

Eric A. Overby, AUsA

185 South State Street, #400
Salt Lake City, Utah 84111

lanswer to the complaint which is herewith served upon you, within __ 20 day’s after service of
is summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken -
1ainst you for the relief demanded in the complaint.

AnTirteey THes o !
MATILR B 7y LL1E/l)
- DATE T/
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A0 440 (Rev. 5/85) Summons in a Civil Action

| nitedr DBtates Pistri |
( CE?\J%IAL ﬁ . QB ltj%l’z“@nurf

-

DISTRICT OF : e

SUMMONS IN A CIVIL ACTION
UNITED STATES OF AMERICA, , '

V. CASE NUMBER:

MAGNESIUM CORPORATION OF 2; @ E E y
AMERICA, RENCO METALS, INC., BU 4 G @
et at,, The RENCO GROUP, INC.,

The RENNERT TRUSTS, JUSTIN W.

D’ATRI AND UNIDENTIFIED TRUSTEES,

and IRA L. RENNERT.

TO: Mame ang Address of Deteadan

Mr. Ira L. Rennert

625 Park Avenue

New York, New York 10021

( OU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon
PLAINTIFE'S ATTORNEY (name ang address)

U.S. Attorney's Office

Paul M. Warner, Us Attorney
Eric A. Overby, AuUsa

185 South State Street, #400
Salt Lake City, Utah 84111

In answer to the complaint which is herewith served upon you, within 20 days after service of

his summons upon you, exclusive of the da '
, y of service. If you fail to do so, jud
\gainst you for the relief demanded in the complaint. Vrigment by dafeult wil be taken

RAATIUS L orev v

L YRS AN PRI AYTeeN

(/18]
DATE T

me
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" AQ 440 (Rev. 5/85) Summong in & Civit Action -

(, Hnited SBtutes Bistrict Qouret
CENTRAL UTAH
DISTRICT OF ... ..

SUMMONS IN A CIVIL ACTION
UNITED STATES OF AMERICA, ~

v, CASE NUMBER:

MAGNESIUM CORPORATION OF

AMERICA, RENCO METALS, INC.,

et at., The RENCO GROUP, INC., 2201y 0
The RENNERT TRUSTS, JUSTIN W. 040 g
D’ATRI AND UNIDENTIFIED TRUSTEES,

and IRA L. RENNERT. :

TO: MName and Address of Defendany

Renco Metals, Inc.

Tony Rudman, Esquire

General Counsel, MagCorp

238 N. 220 W.

Salt Lake City, Ut 84116

{ ‘OU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon

PLAINTIFF'S ATTORNEY {name and address)

Paul M. Warner, US Attorney
Eric A. Overby, AUSA

185 South State Street, #400
Ssalt Lake City, Utah 84111

N answer to the complaint which is herewith served upon you, within 20 days after service of

s summons upon you, exclusive of the day of g
. . ervice. If you f
jainst you for the relief demanded in the cor)1,1plaint. you fall to do so, fudament by default will be teken

1’,}'\1"*{!\ be BERZURTSRTSN
]h‘ [TRSIRTINE o5 “aiters '?

DATE/

} 11‘ 7 /
oy /

:l I _‘: (/Z v
JEPUTY CL}f/ T TS
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| %,
JS 44
+ (Rev. 07/86) CviL COVER SHEET 000(1,0
The £544 civit caver thee and the information contained tiercin neither ceplace nor wpglement the titing and scrvice of oleadingt o«‘ ather papeny n!milcfiﬁ Ik Cen( 2t nrovided by local
culet of couct. This form, appcaved by the Judicial Canflerence of the United States in September 1974, & ccquired foc the we of the Clerk of Couet for the pu é&)‘{miﬁq the civil docket
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AO 440 (Rev. 5/85) Summons In 2 Civil Action

]

RETURN OF SERVICE

NAME OF SERVER

TITLE

DATE
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Check one box below to indjcate appropriate )nerhod of service

O Served personally upon the defendant. Place where served:

O Left copies thereof at the defendant’s dwelli
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O Returned unexecuted:
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TRAVEL ’

SERVICES TOTAL

DECLARATION OF SERVER

| declare under penalty of perjury under the

iaws of the United States of America that the
contained in the Return of ‘Service and Statement of

foregoing information
Service Fees is true and correct.

Executed on

Signature of Server

Address of Server
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e ORIGINAL

JAMES B. COMEY

United States Aftorney for the

Southern District of New York

Attorney for the United States of America
By: Edward Chang (EC-8218)

Assistant United States Attorney

33 Whitehall Street -- 8th floor

New York, NY 10004

Telephone: (718) 422-5628

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
. -—-- B x  Chapter 11

In re

MAGNESTUM CORPORATION . Case No. 01-14312 (REG)
OF AMERICA, :

Debtor.

S — ———- - R ¢

REQUEST FOR PAYMENT OF ADMINISTRATIVE EXPENSKES OF
THY. UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

A. Preliminary Statement

1. This request for payment of administrative expenses ("Request") is filed by the
United States at the request of the United States Environmental Protection Agency ("EPA"). The
Attorney General is authorized to make this Request on behalf of the United States, This
Request relates to:

(a) the liability of debtors Magnesium Corporation of America (“MagCotp”) and
Renco Metals, Inc. (“Metals™) (collectively, “Debtors”) for civil penalties and injunctive relief
under Section 3008 of the Solid Waste Disposal Act as amended by the Resource Conservation
and Recovery Act of 1976 and the Hazardous and Solid Waste Amendments of 1984 (“HSWA”)

(collectively “RCRA™), 42 U.S.C, § 6928, with respect io violations of fed,era:tl and State of Utah

SRS N B

N

‘L

Ty
>,
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hazardous Wast.e regulations at the facility (“Facility”) located at Rowley, Utah, approximately 23
miles west of Grantsville, Utah; and

(b) MagCorp’s liability under an Administrative Order on Consent, Docket No.
RCRA-8-2000-16, effective June 22, 2001 (“AOC”), to address an imminent and substantial
endangerment from the handling of solid waste at the Facility containing high concentrations of
dioxins, furans, and hexachlorobenzene (“HCB”); and

(¢) MagCorp’s liability under an Administrative Order, Docket No. RCRA-8~
2001-05, issued June 15,2001 (“AO”™), to address an imminent and substantial endangerment
from the handling of solid waste at the Facility containing dioxins, HCB, polychlorinated
biphenyls, arsenic, and chromium.

2. The Facility is located on the southwest shore of the Great Salt Lake in Utah.
The Facility processes brine from the Great Salt Lake and produces mz_tgnesium and magnesium
alloys, liquid chlorine, hydrochlovic acid, ferrous and ferric chloride, caleium chloride, and
potassium sals.

3. The Facility generates at least five different hazardous wastes and/or treats,
stoses, or disposes of them in landfills, ditches, and surface impoundments located there and has
done so since at least 1989.

4, The Facility penerates and handles solid waste containing dioxins, furans,
HICB, polychlorinated biphenyls, atsenic, and chromium.

5. Until June 24, 2002, the Facility was owned by MagCorp, which is a wholly

owned subsidiary of Metals.
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B. Basis Of EPA’s Claim For Violations of Hazardous Waste Requirements

6. The basis for Debtors’ liability at the Facility under Section 3008 of RCRA, 42
U.S.C, § 6928, is as follows: |

(2) On orabout January 16, 2001, the United States commenced a lawsuit against,
MagCorp and Metals, among other parties, in the United States District Court for the District of
Utah pursuant to Section 3008 of RCRA, 42 U.S.C. § 6928, entitled United States of America v,

Magnesium Corporation of America, et al,, Case No. 2:01CV0040B (the “Lawsuit” or the

“Complaint™). By this Lawsuit, the United States: () seeks civil penalties for MagCorp's
violations of RCRA and certain state hazardous waste regulations; (if) requests injunctive relief
required to bring MagCorp into compliance with RCRA and all other applicable state and federal
environmental statutes and regulations; and (iil) seeks to establish, among other things, Metals’
liability for the acts and omissions of MagCorp.

(b} The Complaint alleges that MagCorp violated various federal and state
hazardous waste requirements under RCRA Subchapter 111, 42 U.S.C. §§ 6921 et seq., as
foltows: First Claim for Relief -- Failure To Make Hazardous Waste Determinations As A
Generator; Second Claim for Relief -- Violation of Standards Pertaining to Hazardous Waste
Generators; Third Claim for Relief - Violation of Standards Pertaining to Generators of Used
Oil; Fourth Claim for Relief -- Illegal Treatment of Hazardous Waste; Fifth Claim for Relief --
Illegal Disposal of Hazardous Waste; Sixth Claim for Relief -- Failure to Comply with
Standards for Treatment, Storage and Disposal of Hazardous Waste in Surface Impoundments;
Seventh Claim for Relief - Failure to Close Surface Impoundments; Eighth Claim for Relief -

Failure to Comply with Standards for Treatment, Storage and Disposal of Hazardous Waste in
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Landfills; Ninth Claim for Relief -- Illegal Landfill Disposal; Tenth Claim for Relief --
Violation of Groundwater Monitoring Requirement Applicable to Ownet/Operators; Eleventh
Claim for Relief -- Violation of Requirement that Owner/Operators File Closure Plans; Twelfth
Clairn for Relief — Violation of Requirement that Ownet/Operators Provide Financial
Assurances; Thirteenth Claim for Relief -- Violation of Requirement that Owner/Operators
Minimize Releases: Fourteenth Claim for Relief -- Violation of Requirement that |
Owner/Operators Maintain Operating Records: Fifteenth Claim for Relief -- Violation of
Requirement that Owner/Operators Analyze Hazardous Wastes; and Sixteenth Claim for Relief
- Failure to Comply with General Facility Standards Applicable to Owners/Operators.

{¢) The Complaint alleges that MagCorp is a closely held corporation owned
wholly by Metals and controlled by Metals and the awners of Metals. Because of significant
transfers of assets fo Mefals and the owners of Metals, MagCorp is uﬁdcrcapitalized, insolvent on
a balance sheet basis, and unable to pay its debis to the United States. Metals is liable for
MagCorp’s violations of RCRA and any other acts and omissions of MagCorp alleged in the
Complaint.

(d) The Complaint requests a civil penaity for violations of federal and state
hazardous waste regulations commeneing five years preceding its January 16, 2001 filing and
continning in an amount not to exceed Twenty Five Thousand Dollars ($25,000) for each day of
each violation before Januaty 30, 1997 and not to exceed Twenty Seven Thousand and Five
Hundred Dollats ($27,500) for each day of each violation after Januvary 30, 1997, ot such other

amount as determined by the Court. Debtors are liable to the United States for this amount.
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(¢) The Complaint requests injunctive relief requiring MagCotp to (i) comply
with RCRA and all applicable environmental laws, (ii) submit a plan with enforceable schedules
1o segregate non-hazardous wastes from hazardous wastes and manage them scparately; (i)
properly manage, treat, stote, dispose, or recycle hazardous wastes; (iv) characterize the nature
and extent of releases; and (v) perform site-wide corrective action for aﬂ solid waste
management units, Debtors arc liable to the United Stafes for performing all injunctive relief.

4 The United States hereby requests payment of all penalties described in
paragraph 6 accruing post-petition as an administrative expense, Seg¢ Cumberland Farms, Ing, v.

Florida Dep't of Envil. Prot., 116 F.3d 16, 20-21 (st Cir. 1997) ("The payment of & fine for

failing, during bankruptcy, to meet the requirements of [the] environmental protection laws is a

cost 'ordinarily incident to operation of a business' in light of today's extensive environmental

regulations." (quoting Reading Co. v. Brown, 391 U.8. 471, 483 (1968))); United States v.

Chateaugay Corp, (In re Chateaugay Corp.), 112 B.R, 513, 525-26 (S.D.N.Y. 1990), aff'd, 944

£.24 997 (2d Cir, 1991). The United States further asserts on a protective basis that the cost of
Debtors’ compliance with its liabilities for injunctive relief is an administrative expense of the
estate as set forth in paragraphs 20 and 21 below.
C. Basis of EPA’s Claim Under AOC Docket No. RCRA-8-2000-16

8. EPA and MagCorp entered into the AQC, Docket No. RCRA-8-2000-16,
under Section 7003 of RCRA, 42 U.S.C. §§ 6901 et seq,, effective June 22,2001,

9. The AOC stated in its “Findings of Fact” that workers could be exposed to

high coneentrations of dioxins and/or HICB in or near ditches and ponds at the Facility, in
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patticular, the “western” ditch and spoils near the western ditch, through ingestion, dermal, or
respiratory exposure.

10, The AOC stated in its “Findings of Fact” that dioxins and HCB could cause
adverse health effects in humans.

11. The AQC stated in its “Conclusions of Laﬁ” that the past or present handling
of solid waste at the facility may present an imminent and substantial endangerment to health or
the envitonment within the meaning of Section 7003 of the Act, 42 U.S.C., § 6973.

12. The AOC required MagCorp inter alia to (i) conduet testing for dioxins,
furans and HCB at portions of the Facility; (ii) perform a risk assessment of worker exposure (o
these substances; (iii) perform remediation as indicated by the risk assessment; (iv) investigate
potential sources of dioxin, furan and HCB formation in its manufacturing prbcess; {(v) comply
with certain reporting requirements; and (vi) submit a work plan to implement these tasks.

13. The United States hereby asserts, on a protective basts as described in
paragraphs 20 and 21 below, that the cost of Debtors’ compliance with its liabilities for all
actions required under the AQOC as summarized in paragraph 12 is an administrative expense of
the estate.

D, Basis of EPA’s Claim Under AO Docket No. RCRA-8-2001-05

14. The EPA issued the AQ, Docket No. RCRA-8-2001-05, under Section 7003
of RCRA, 42 U.S.C. §§ 6901 et seq., on June 15, 2001,

15. The AO _stated in its “Findings of Fact™ that workers could be exposed to high

concentrations of chlorine gas, HCB, dioxins, furans, PCBs, arseni¢, and chromium at various
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points around the Facility, and in particular to HCB, dioxins, furans, PCBs, arsenic, and
chromivm in anode dust at the Facility,

16. The AO stated in its “Findings of Fact” that workers may suffer adverse
health effects from exposure to chlorine gas, HCB, dioxins, furans, PCBs, arsenic, and chromium
at various locations at the Facility and, in particular, that workers who handle anode dust at the
Facility may suffer serious adverse health effects.

17. The AO stated in its “Conclusions of Law” that the past or present handling
of solid waste at the Facility, including anode dust, may present an imminent and substantial
endangerment to health or the environment within the meaning of Section 7003 of RCRA, 42
U.S.C. § 6973.

18. The AO required MagCorp inter alia to (i) stop release of anode dust from the
“anode dust headers”; (it) investigate soils in the vicinity of the anode dust header area and
remediate the area if necessary; and (iii) cvaluate and recommend to EPA methods to eliminate
formation and/or releases of dioxins, furans, hexachlorobenzene and other chemicals at the
Facility.

19, The United States hereby asserts, on a protective basis as described in
paragraphs 20 and 21 below, that the cost of Debtors’ compliance with its liabilities for all
actions required under the AQC as summarized in paragraph [8 is an administrative expense of
the estate.

E. Miscellancous Provisions
20, Certain statutory and regulatory obligations of Debtors under RCRA,

including MagCorp’s obligations under the AOC and the AQ issued pursuant to Section 7003 of
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RCRA, 42 1).8.C. § 6973, and Debtors’ obligations to perform injunctive actions requested in the
Complaint, are mandatory injunctive obligations-that are not dischargeable under the Bankruptey
Code. The Debtors, including any successor to MagCorp or Metals, must comply with such

mandatory injunctive obligations.

21, Tn the alternative, the United States asserts on a protective basis that the cost

of Debtors’ compliance with their labilities for injunctive relief as set forth above is an

administrative cxpehse of the estate. See United States v. LTV Corp. {In re Chateaugay Corp.),
944 F.2d 997, 1009-10 (2d Cir. 1991) ("[R]esponse costs for post-petition remedial action
qualify as administrative expenses.”). This Request is filed in protective fashion to protect the
United States’ rights with respect to mandatory injunctive obligations of the Debtors, and the
United States reserves the right to take future actions to enforce any such obligations, Nothing in
this Request constitutes an election of remedies or a waiver of any rights of the United States.

22. This Request reflects the known liability of the Debtors to the United States
on behalf of the EPA. The United States reserves the right fo amend this Request to assert
subsequently discovered liabilities. This Request is without prejudice to any right under 11
U.8.C. § 553 to st off, against this claim, debts owed {(if any) to the Debtors by this or any other

federal agency.
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Dated: February 18, 2003
New York, NY

Respectfully submitted,

JAMES B. COMEY
United States Attorney for the
Southern District of New York

EDWARD CHANG (Ec-szmb
Assistant United States Attorn

33 Whitehall Street -- 8th floor
New York, New York 10004
Tel, (718) 422-5628
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'”FORML B10 (Official Form 10) (4/01)

UNITED STATES BANKRUPTCY COURT Scw\’\ﬂe!‘m

DisTRICT OF __Ngw kfw*k

PROOF OF CLAIM

) -

Name of Debtor

Magaesion Cocp. & Amentor

Case Number N
O\~ 143V (.ru»—c-—j

NOTE: This form should mot be. used to make a claim for an administrative expense arising-afier the commencement
of the case. A “request” for payment of an administrative: expense’ may be filed pursuant to' 11 U.S.C. §:503.

=

Name of Creditor (The person or other entity to whom the debtor owes
money or property):  Ruresw oF  hok MMR“:’QH Qm\”
- Departmenk o Mo Tateno—

Name and address where notices should be sent;

Oice & ®weid Sohuyo

O Check box if you are aware that
anyone else has filed a proof of
claim relating to your claim. Attach
copy of statement giving
particulars.

0 Check box if you have never
received any notices from the

0Tu-S4gay (VT-023)

- o bankruptcy court in this case.
¢ O
1zs S, g*“u«\'f— Sk ’S v M 620\ [J Check box if the address differs
Se Wy Like (1) , U1 g3 from the address on the envelope

. . £ Y sent to you by the court,

Telephone number: C%u \5 395( - )({1’] Tuis Spack 1s For Court Use OnLy

Account or other number by which creditor identifies debtor: Check here

if this claim- [ replaces a previously filed claim, dated:

] amends

1. Basis for Claim

O Goods sold

O Services performed

00 Money loaned

O Personal injury/wrongful death

O Retiree benefits as defined in 11 U.S.C. § 1114(a)
0O Wages, salaries, and compensation (fill out below)

Your SS #:

Unpaid compensation for services performed

of all interest or additional charges.

0 Taxes
> < fr t
K Other see adachedk o (date) > (date)
2. Date debt was incurred: q llqg\g - prLy2y) 3. If court judgment, date obtained:
4. Total Amount of Claim at Time Case Filed: $ (120, 609,

If all or part of your claim is secured or entitled to priority, also complete Item 5 or 6 below.
) Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement

5. Secured Claim.
[ Check this box if your claim is secured by collateral (including a
right of setoff).
Brief Description of Collateral:

[ Real Estate ] Motor Vehicle
O Other.

Value of Collateral:  §

secured claim, if any: $

Amount of arrearage and other charges at time case filed included in

6. Unsecured Priority Claim.
[ Check this box if you have an unsecured priority claim
Amount entitled to priority §$
Specify the priority of the claim:

is earlier - 11 U.S.C. § 507(a)(3).
Contributions to an employee benefit plan - 11 U.S.C. § 507(a)(4).

Up to $2,100* of deposits toward purchase, lease, or rentai of property or
services for personal, family, or household use - 11 U.S.C. § 507(2)(6).

Alimony, maintenance, or support owed to a spouse, former spouse, or child -
11 U.S.C. § 507(a)(7).

Taxes or penalties owed to governmental units - 11 U.S.C. § 507(a)(8).
Other - Specify applicable paragraph of 11 U.S.C. § 507(a)( ).

*dmounts are subject to adjustment on 4/1/04 and every 3 years thereafier with
respect 1o cases commenced on or after the date of adjustment.

oo o oo

7. Credits:

The amount of all payments on this claim has been credited and
deducted for the purpose of making this proof of claim.

8. Supporting Documents: Artach copies of supporting documents, such as
promissory notes, purchase orders, invoices, itemized statements of running
accounts, contracts, court judgments, mortgages, security agreements, and evidence
of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the documents
are not available, explain. If the documents are voluminous, attach a summary.

9. Date-Stamped Copy: To receive an acknowledgment of the filing of your claim, )
enclose a stamped, self-addressed envelope and copy of this proof of claim. .

Date

2 aloz

Sign and print the name and title, if any, of the creditor or other person authorized to Tile
this claim {attach copy of power of attorney, if any):

St Laka Fiedd O V\.o-wo%m,/

2 A.Q.c—-mpo_m. N

Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.

[0 Wages, salaries, or commissions (up to $4,650),* earned within 90 days before
filing of the bankruptcy petition or cessation of the debtor’s business, whichever

Tris Spack 1s For Court Usg ONLY
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JAMES B. COMEY

United States Attorney for the
Southern District of New York
Attorney for United States of America
By: Edward Chang (EC-8218)
Assistant United States Attorney

100 Church Street, 19th Floor

New York, NY 10007

Telephone: (718) 422-5628

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

1. This Proof of Claim is filed by the United States at the request of the United States

Bureau of Land Management ("BLM"). The Attorney General is authorized to make this Proof

X Chapter 11
Inre :
MAGNESIUM CORPORATION Case No. 01-14312 (REG)
OF AMERICA, :
Debtor. :
X  (Jointly Administered)
Inre :
RENCO METALS, INC., Case No. 0141311 (REG)
Debtor.
X
PROOF OF CLAIM OF THE UNITED STATES ON BEHALF OF
THE UNITED STATES BUREAU OF LAND MANAGEMENT
A, Preliminary Statement

of Claim on behalf of the United States. This Proof of Claim relates to:

(a) the liability of debtor Magnesium Corporation of America (“MagCorp”) and

debtor Renco Metals, Inc. ("Metals"; collectively, "Debtors") for a reclamation bond required to

be paid pursuant to a right-of-way grant, serial number U-54897, and

(b) the liability of the Debtors for unpaid rent on ROW U-54897.
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B. Facts

2. In 1986, Amax Magnesium, Inc. ("Amax"), a predecessor in interest to MagCorp,
received from BLM a rigﬁt-of—way grant ("ROW"), serial number U-54897, to construct a canal
and evaporative ponds (“Knolls Facility”) on property owned by the United States and managed
by the BLM. Attached as exhibit A is a copy of relevant provisions of ROW U-54897.

3. ROW U-54897 requires MagCorp to pay rent in advance on an annual basis. By letter
dated January 29, 2002, MagCorp was informed that rent was past due for calendar year 2002 in
the vamount of $68,969.96. That amount remains dué and owing. Attached as exhibit B is the
letter, dated January 29, 2002, demanding payment from MagCorp.

4, ROW U-54897 further provides: "Prior to abandonment of the grant, the holder shall
contact the Authorized Officer to arrange a joint inspection of the grant area. The inspection will
be held to agree on an acceptable abandonment and rehabilitation plan. The Authorized Officer
must approve the plan in writing prior to the holder commencing any abandonment and
rehabilitation activities."

- 5.- The Knolls Facility has not been used for any production purposes since December,
1999.
6. MagCorp is a closely held corporation owned wholly by Metals and controlled by

Metals and the owners of Metals. Because of significant transfers of assets to Metals and the

S,

owners of Metals, MagCorp is undercapitalized, insolvent on a balance sheet basis, and unable to

.

pay its debts to the United States. Metals is liable for MégCorp's debts to the United States.




01-14312-mkv Claim 60-1 Part 4 Filed 03/15/17 Pg5 of 25

C. Claim for Unpaid Rent
6. The United States hereby asserts an administrative priority claim against the Debtors
for unpaid rent as described in paragraph 3.

D. Claims for Reclamation Expenses

7. The Salt Lake Field Office of the BLM has determined that the reclamation
requirements for ROW U-54897 include, without limitation, reclamation relating to ditches and
berms developed during ditch construction, exterior dikes of the evaporation ponds, interior dikes
of the evaporation ponds, brine storage ponds, removal of structural facilities, roads, and
reestabiishment of cadastral survey monuments. BLM's cost estimate for the reclamation is
$6,051,640.

8. The United States hereby asserts a general unsecured claim against the Debtors for
reclamation expenses as described in paragraph 7.

E. Conclusion

9. This Proof of Claim reflects the known liability of the Debtors to the United States on
behalf of the BLM. The United States reserves the right to amend this claim to assert
subsequently discovered liabilities. This Proof of Claim is without prejudic;e to any right under
11 U.S.C. § 553 to set off, against this claim, debts owed (if any) to the Debtor by this or any.

other federal agency.
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10. The United States is entitled to administrative priority for any post-petition liabilities
of the Debtors. This Proof of Claim is filed only in protective fashion with respect to such post-
petition liabilities and is not a waiver of the United States’ right to administrative priority status.
The United States will file any application for administrative expense priority at fhe appropriate

time.
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Dated: February &, 2002
New York, NY

JAMES B. COMEY

United States Attorney for the
Southern District of New York

By /Q/WMJ Qb

EDWARD CHANG (E 18)
Assistant United States Attorney
100 Church Street, 19" floor
New York, New York 10007
Tel. (718) 422-5628

Dated: February 14, 2002
Salt Lake City, UT

e Corperde

GLENN A, CARPENTER
Bureau of Land Management
Salt Lake Field Office

2370 South 2300 West

Salt Lake City, UT 84119
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EXHIBIT A
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] e®

U-54897
2800
(UT-027)

AMENDED RIGHT-OF-WAY
SECTION A

1. There is hereby granted, pursuant to Title V of the Federal
Land Policy and ' Management Act of 1976 (43 U.s.C. 1761), a
nonexclusive, non-possessory right-of-way grant to:

MAGCORP

Magnesium Corporation of America
238 North 2200 West

salt Lake Ccity, Utah 84116

in case:of change of address, the holder shall immediately notify
the Authorized Officer.

2. To use, subject to terms and conditions set out below, the
following described public land:

Evaporati%é Pond portion: subtotal 53,212 acres

T. 1 N., R. 12 W., SILM, UT:
Sections 4 - 7, All
_Section 8, N 1/2, SW 1/4
Section 9, N 1/2
Section 17, W 1/2
Sections 18 & 19, All
Section 20, NW 1/4, S 1/2
Section 21, S 1/2
Sections 28 - 31, All
Section 33, All
Excluding private lands in Sections 28 & 33

T. 1 S., R. 12 W., SILM, UT:
Sections 4 - 9, All
Sections 17, 18, those portions north of I-80

T. 1 N., R. 13 W., SLM, UT:
Sections 1, 3 - 15, 17 - 31, 33 - 35, All

T. 1 S., R. 13 W., SLM, UT:
Sections 1, 3 - 12, All
Sections 13 - 15, 17, 18, those portions north of I-80
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® 'YX 4

r. 1 N., R. 14 W., SIM, UT: .
sections 1, 3, 4, 9 -15, 23 - 26, All

r. 1 S., R. 14 W., SIM, UT:

Section 1, All

subtotal .08 acres

water Well

A 60’ X 60’ site within the following legal subdivisions:

r. 1 S., R. 12 W., SIM, UT:
Section 13, NE%NE%

Haul Roads: subtotal 72.46 acres
Existing Road

T. 1 S., R. 12 W., SIM, UT:

Section 3,
Section 4,
Section 9,
Section 10,
T. 1 N., R.
Section
Section
Section
Section
Section

10,
15,
22,
34,
Haul Road No. 2
T. 1 S., R.

Section 13,
T. 1 S., R.
Section 18,

Haul Road No. 3

T. 1 S., R.
section 3,

Haul Road No. 4

T. 1 N., R.

Section 22,

Haul Road No. 5

T.. 1 N', Rl

12 W.,
3, Lot 2, SWAXNEX,

12 W.,

11 W.,

12 wW.,
NW%NW%

12 W.,

12 W.,
cection 3, SWYNW%, N%SWk, S

WLWY
SE%SEX
ELEX
NW4LNW;
SiM, UT:
ELW%

ELNW%, N%SW%,
NW%NW¥

W% SWX

SLM,
SE%SE%

SLM,
WiWk

SIM,

SIM,
NW%SW

SIM, UT:

1

%

a

SE

SWLSWX

%

SE4NW%, EXSW%
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Haul Road No.

T. 1 S., R. 12 W.,

Section
Section
Section
Section

Brine Pipeline

T. 1 S.,

Section

R.

14312-mkv
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SIM, UT:
4, SE%4SWX, W%SEX
8, SE}

9, NW%, NW4SWj

17, NW4NE%, NE%NWX
subtotal 155.83 acres

13 W.,
13, S%

SIM, UT:

T. 1 §., R. 12 W., SLM, UT:

Section 13, S
Section 14, S%
Section 15, S%
Section 17, S%
Section 18, S%
T. 1 S., R. 11 W., SLM, UT:
section 1, S%S%
section 9, S%SE}%
Section 10, S%
section 11, NE%, SXNWk, NiSW5
section 12, N%N%
section 17, N}, NiSWX
section 18, S%
T. 1 S., R. 10 W., SIM, UT:
section 5, SLiNW%, NLSWX
Section 6, Lots 6, 7, SLNEY%, E%SW%, N4 SE
T. 1 N., R. 10 W., SIM, UT:
Section 13, S%
section 23, EXNEX, SWXNEX, NiSEX, NEXSW%,
Section 24, NW4NW}
Section 26, NWiNW}
section 27, EXNEX, SWYNEX, EXSW%, SWLSW%,
Section 33, NE}
Section 34, NWX
T. 1 N., R. 9 W., SLM, UT:
section 17, N%, N%SEX
Ssection 18, Lots 2, 3, NEY%, EXNWX
section 21, NE%, NEXNWj
Section 22, S%
section 25, S%S%
Section 26, W%, SE3X
Section 27, SWj%
T. 1 S., R. 8 W., SILM, UT:
section 5, Lots 2 - 4

Filed 03/15/17 ig 11 of 25
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T. 1 N., R. 8 W., SILM, UT:
Section 3, Lot 3, SE%NWY, E%SWX
Section 10, EXW%
Section 15, E%W}%
Section 22, E4NW)%, SWX
Section 27, NWiNWx
Section 28, E4NEY%, W%SE%, SE4SWX%
Section 30, SW%SW%
Section 31, SWYNEY%, NWX, SE%
section 33, NW%SWi

T. 2. N., R. 8 W., SIM, UT:
Section 22, E%W}
Section 27, EXW%
Ssection 34, E%W%

’ Temporary Water Pipeline No. 1 subtotal €6.66 acres

r. 1 S., R. 11 W., SIM, UT:
Section 18, WiWX

T. 1 S., R. 12 W., SIM
Section 13, E%NE%, S
Section 14, SkiS%
Section 15, S%S%
Section 17, SE4NW%, SEX

Temporary Water Pipeline No. 2 subtotal 1.45 acres

T, 1 N., R. 12 W., SIM, UT:
Section 3, SW4NW%, N4SW%, S%SEX

3. pescription of the Right-of-Way Facility and Purpose:

The pond portion of the right-of-way is for the construction,
operation, use, and maintenance of an evaporative pond system,
totalling approximately 53,212 acres.

The road portion of the right-of-way is for the operation, use and
maintenance of an existing road, 60 feet wide, and for the
construction, operation, use and maintenance of new roads, 80 feet
wide. The total acreage for these roads is approximately 58 acres.

‘The pipeline portion of the right-of-way is for the construction,
operation, use and maintenance of a 41 mile pipeline system, 20
feet wide, with the construction of this pipeline, and is for a 50
foot construction width, totalling an additional 150 acres.

The amended brine pipeline portion of the right-of-way is for the
construction, operation, use and maintenance of a relocated portion
of a 41 mile pipeline system, 12,700 feet long, 20 foot wide,
totalling 5.83 acres.
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The water well right-of-way is for the construction, use and
maintenance of a water well site 60 feet by 60 feet, involving .08
acres. :

The temporary haul road is for the operation, use and maintenance
of an existing road, approximately 10,500 feet in length, and 60
feet in width, totalling 14.46 acres.

The +two temporary water pipelines are for the construction,
operation, use and maintenance of two water pipelines associated
with project construction. Temporary Water Pipeline ¥No. 1 is
approximately 29,000 in length, 10 feet in width, and totals 6.66
acres. Temporary Water Pipeline No. 2 is approximately 6300 feet in

length, 10 feet in width, and totals 1.45 acres.

The total of this right-of-way is 53,448.48 acres.
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TERMS - AND CONDITIONS
SECTION B -
1. The right-of-way holder agrees to comply with all the
applicable regulations contained in 43 CFR 2800.

5. *If the right-of-way holder violates any of the terms and
conditions of the right-of-way, the Authorized Officer may, after
giving written notice, declare the grant terminated.

3. This grant is subject to all valid rights existing on the
effective date of this grant.

4, The right-of-way shall be relingquished to the United States if
the authorized uses are no longer needed.

5. All other terms and conditions. Compliance will be in
accordance with the terms and conditions as specified herein and in
Exhibit A, attached hereto and made a part hereof.

6. Rental.

The holder will pay in advance an annual rental to the United
States. The holder will make each subsequent annual rental payment
pefore the next succeeding anniversary of the effective date.

a. The fair market rental for the 7,596.48 acres containing
capital investments (see Exhibit B), the office, shop, main
ponds, pipelines, roads, wells, and canals, shall be $1.10 per
acre. This rental rate shall be subject to periodic
reappraisal, at five-year intervals beginning in June 1993,
These reappraisals shall be based on fair market value.

b. BLM will establish a rental rate of 15% or $0.165 per acre
on those remaining public lands currently under the right-of-
way containing other ponds and dikes (45,852 acres). The
rental rate on these lands will remain at 15% of a base, but
that base rate shall be subject to periodic reappraisal.
Magcorp will not use these 45,852 acres as long as they are
paying this 15% rate.

C. Should these or any or all of these 45,852 acres once
again become part of the operation, this rental will
immediately increase to the fair market rate at that time.
Likewise, should any of the 7,596.48 acres become mnon-=
essential and not used for production, upon notification to
and verification by BLM, the rate for those lands shall drop
to the 15% rate, at the time of the next scheduled
reappraisal.

d. BIM retains the right to issue a right-of-way grant, to a
third party, on any portion of this 45,852 acres with
concurrence by Magcorp. This will not affect the rental paid
by Magcorp, unless Magcorp does not agree with the issuance of
another right-of-way to a third party. In such a situation,
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BLM will not issue the right-of-way in question, but Magcorp’s
rental on those lands (the acreage applied for by the other
party) will immediately increase to the fair market rate at
that time. . '

7. This right-of-way grant will terminate 30 years from the
effective date, unless prior thereto it is relinquished, abandoned,
terminated or otherwise modified pursuant to the terms and
conditions of this grant or of any applicable Federal law or
regulation. -

This right-of-way grant may be renewed. If renewved, right-of-way
will be subject to regulations existing at the time of renewal, and
such other terms and conditions deemed necessary to protect the
public interest. ' .

SECTION C

The effective date of this right-of-way grant is the date of
execution by the Authorized officer.

The undersigned agrees to The right-of-way grant is
the terms and conditions of exequted this - day
this right-of-way grant: of Auc)us S o\ eAR

Y Neowoerd Nad te

Name of Cofporatign) Authorized Officer

By :C—;}./jf,? )(Q /@/M—u, ?t(i“\:) E)Li\\,r¢< s A(‘u Mmac_t«..
Title: /m /MAJL e -

-—

(Affix Corporate Seal)
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EXHIBIT A
AMENDED RIGHT-OF-WAY U-54897
STIPULATIONS

1. There is reserved to the authorized Officer, the right to
grant additional rights-of-way or permits for compatible uses on,
over, under or adjacent to the land involved in this grant.

2. The holder shall, to the fullest extent of the law, indemnify
the United States against any liability, damage, or claims arising
in connection with the holder’s use or occupancy of public land
under this grant.

3. The holder shall conduct all construction, operation and
maintenance activities in a manner that will avoid or minimize
degradation of air, l1and . and water gquality. All construction work
and subsequent use of the right-of-way shall be consistent with
applicable Federal, State and local laws and regulations relating
to safety, water guality, and public health.

4. a1]1 construction activities shall be confined to the minimum
area necessary and shall not exceed the established area of the
right-of-way. '

5. The holder shall do everything reasonable within its power and
chall require its employees, contractors, and employees of
contractors to do everything reasonable within their power, both
independently and upon request of the Bureay, to prevent and
suppress fires on or near the 1land to be occupied under this grant.
when requested by the Authorized officer, the holder shall make
their equipment or the equipment of their contractors temporarily
available for fighting fires caused by any activity associated with
this grant. : ‘ ’

6. During construction, the holder shall regulate access and
vehicular traffic as reguired to protect the public, wildlife, and

]ivestock from hazards associated with the project.

7. Since portions of this right-of-way will be co-used with
rights-of-way U-47260 and U-54898, the holder shall provide
evidence satisfactory to the authorized Officer that road use
agreements have been entered into with the holders of these rights-
of-way. '

8. construction-related traffic shall be restricted to routes
approved by the Authorized Officer. New access roads or Cross-
country vehicle travel will not be permitted unless prior written
approval is given by the authorized Officer. Authorized roads used
by the holder shall Dbe rehabilitated or maintained when
construction activities are complete as approved by the Authorized
officer.
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9. Any cultural and/or'paleontological resources (historic or
prehistoric site or object) discovered by the holder, or any person
working on his behalf, on public or Federal land shall be
jmmediately reported to the Authorized Officer. The holder shall
suspend all operations in the immediate area of such discovery
until written authorization to proceed is ijssued by the Authorized
officer. An evaluation of the discovery will be made by the
authorized Officer to determine appropriate action to prevent the
ljoss of significant cultural or scientific values. The holder will
be responsible for the cost of evaluation and any decision as to
proper mitigation measures will be made by the Authorized officer
after consulting with the holder. ‘

10. The holder shall promptly remove and dispose of all waste
caused by its activities as directed by the Authorized Officer. The
term "waste" as used herein means all discarded matter including,
but not limited to, human waste, trash, garbage, refuse, petroleum
products, ashes and equipment. Toxic material shall not be released
into any lake or water drainage. If facilities authorized for
construction under this right-of-way grant use Polychlorinated
Biphenyls (PCBs), such use shall be in a totally enclosed manner in
accordance with provisions of the Toxic Substances Control Act of
1976, as amended (40 CFR Part 761). additionally, any release of
PCBs (leaks, spills, etc.) in excess of the reportable quantity
established by 40 CFR Part 117 chall be reported as required by
law. A copy of any report required or requested by any Federal
agency oOr State government as a result of a reportable release O
spill of any hazardous material shall be furnished to the
authorized Officer within 5 working days of the occurrence of the
spill or release.

11. The holder will comply with all State, county, and local
government laws and regulations which apply to this project.

12. The holder shall protect all survey monuments found within the
right-of-way. sSurvey monuments include, but are not limited to,
General Land Office and Bureau of Land Management Cadastral Survey
corners, reference corners, witness points, U.S. Ccoastal and
Geodetic benchmarks and triangulation stations, military control
monuments, and recognizable civil (both public and private) survey
monuments. In the event of obliteration or disturbance of any of
the above, the holder chall immediately report the incident, in
writing, to the authorized Officer and the respective installing
authority, if Xknown. Where General Land Office or Bureau of Land
Management right-of-way monuments or references are obliterated
during operations, the holder shall secure the services of a
registered land surveyor or a Bureau cadastral surveyor to restore
the disturbed monuments and references using surveying procedures
found in the Manual of surveying Instructions for the Survey of the
public Lands of the United States, latest edition. The holder shall
record such survey in the appropriate county and send a copy to the
Authorized Officer. If the Bureau cadastral surveyors or other
Federal surveyors are used to restore the disturbed survey
monument, the holder shall be responsible for the survey cost.
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13. The holder shall not initiate any construction or other
surface disturbing activities on the right-of-way without the prior
written authorization of the Authorized Officer. Such authorization
chall be a written notice to proceed issued by the Authorized
officer. Any notice to proceed shall authorize construction or use
only as therein expressly stated and only for the particular
location or use therein described.

14. The holder shall submit plans of development that describe in
detail the construction, operation, and maintenance of the right-
of-way and its associated improvements or facilities. The degree
and scope of these plans will vary depending upon (1) the
complexity of that portion of the improvements or facilities, (2)
the anticipated conflicts that reguire mitigation, and (3)
additional technical information required by the Authorized
Officer. The plans will be reviewed and, if appropriate, modified
and approved by the Authorized Officer. An approved plan of
development shall be made a part of the Notice to Proceed.

15. If determined to be necessary based upon the information
submitted in any plan of development, the authorized Officer may
require a bond or other security to be furnished at a date that
would be specified at the time fhe bond or security is required.
The amount of the bond or security shall be determined by the
Authorized oOfficer. This bond or security would be maintained in
effect until construction has been completed and determined to be
in compliance with the plan of development, as determined by the
puthorized officer. ‘

16. Prior to beginning construction, the holder will furnish all
contractors copies of these stipulations (Exhibits A and B, and any
additional stipulations in the Notices to Proceed) and explain the

1imitations imposed by said stipulations.

17. Prior to abandonment of the grant, the holder shall contact
the Authorized Officer to arrange a joint inspection of the grant
area. The inspection will be held to agree on an acceptable
abandonment and rehabilitation plan. The authorized Officer must

approve the plan in writing prior to the holder commencing any

abandonment and rehabllitation activities.

18. The holder will comply with all State, county, and local
government jaws and regulations which apply to this project.
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EXHIBIT B

Evaporative Pond portion: subtotal 7,360 acres

T. 1 S., R. 12 W., SLM, uT:
sections 5 - 7, All
Section 8, NW 1/4

T. 1 S., R. 13 W.,
Sections 1, 6, 7,
Section 18, NW 1/4

SIM, UT:

11 -15, All

water Well subtotal .08 acres
A 60’ X 60’ site within the following legal subdivisions:

T. 1 S., R. 12 W., SLM, UT:
Section 13, NELNE}
Haul Roads: subtotal 72.46 acres

Existing Road

T. 1 S., R. 12 W., SIM, UT:

Section 3, WiWk T
Section 4, SEX%SE3
Section 9, EXEX%

Section 1Q, NWLNWX

T. 1 N., R.
Section 3,
Section
Section

Haul Roéd No. 2

T. 1 S., R.

Section 13,

T. 1 S., R.

section 18,

Haul Road No. 3

T. 1 S., R.
Section 3,

Haul Road No. 4

T. 1 N., R.

Section 22,

12 w.,
Lot 2,
10,
15,
Section 22,
Section 34,

12 W.,

11 W.,

12 W.,
NWLNW

12 W.,

S1M, UT:

SWLNE%, SE4NWY%, E%SWX
LWy
a
ELNWY%, NLSW), SWiSW)
NW4NW¥

WL SW)

SIM, UT:
SEXSEX

S1M, UT:
WiWX

SIM, UT:

SIM, UT:
NW%SW)
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Haul Road No. 5

T. 1 N., R. 12 W., SIM, UT:
Section 3, SWLNW}%, N%SW), S%SE}

Haul Road No. 6

T. 1 S., R. 12 W., SIM, UT:
Section 4, SE%XSW%, WXSE}
Ssection 8, SEX%

Section 9, NW%, NW%SW}
Section 17, NWXNE)%, NEXNW}

Brine Pipeline subtotal 155.83 acres

T, 1 §., R. 13 W., SLM, UT:
Section 13, S%

T. 1.S., R. 12 W., SILM, UT:
. Section 13, S
 section 14, S%
section 15, S%
section 17, S%
Section 18, S%

T. 1 S., R. 11 W., SLM, UT:
section 1, S%S%
Section 9, S%SEX
Ssection 10, Sk
‘Section 11, NE%, SiNW%, N;SWX
section 12, N%N¥%
Section 17, N%, N%SWx
section 18, S%

T. 1 S., R. 10 W., SILM, UT:
Ssection 5, S4NW)%, N%SWX
section 6, Lots 6, 7, SiNEY, E%SW%, N%SEX

T. 1 N., R. 10 W., SILM, UT:
section 13, S
cection 23, ELNEL, SWLNE%, NiSEX, NE4SWX, SWiSWX
Ssection 24, NWXNWj
Section 26, NWXNW}
cection 27, E4XNE%, SWYNE%, E%SW%, SW4SW%, NLSWh, SWiSEX
Section 33, NEj
Section 34, NWj
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T. 1 N., R. 9 W., SILM, UT:
Section 17, N%, N1SE3;
Section 18, Lots 2, 3, NEj, E1NW%
Section 21, NE%, NE}NWj
Section 22, Sk
Section 25, S%S%
Section 26, W%, SE}
Section 27, SWj

T. 1 S., R. 8 W., SLM, UT:
Section 5, Lots 2 - 4

T. 1 N., R. 8 W., SLM, UT:
Section 3, Lot 3, SE4NWY, E%SWX
Section 10, EiWX
section 15, E4W)%
Section 22, E4NW}%, SWj
Section 27, NWiNWj
Section 28, E1NE%, wﬁsEa, SE%SW%
Section 30, SW%SWj
Section 31, SW.NE., NW%, SEj}
Section 33, NWiSW}

T. 2. N., R. 8 W., SLM, UT:
Section 22, E%XW%
Section 27, EiWX
Section: 34, E;W1

Temporary Water P1pe11ne No. 1 subtotal 6.66 acres

T. 1 8., R. 11 W., SLM,.UT:
' Section 18, WiWi

T. 1 S., R. 12 W., SLM, UT:
‘Section 13, ELNE%, SisSk
.Section 14, sisk
Section 15, S%Sk
‘Section 17, SE%NW}%, SEX
Temporary Water Pipeline No. 2 subtotal 1.45 acres

T, 1 N., R. 12 W., SIM, UT:
Section 3, SWiNW%, N%SW%, S%SEX

3. Description of the Right-of-Way Facility and Purpose:

The total of the area of capital investments is 7,596.48 acres.
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EXHIBIT B
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2800

UTU-54897

(UT-023) < ~ File
Certified Mail # 7001 1140 0001 2632 0817 | AN 2 9 2000

Return Receipt Requested

Magnesium Corp of America
238 North 2200 West
Salt Lake City, Utah 84116

Re: Unpaid Right-of~-Way Rental Fees for UTU-54897

Dear Right-of-Way Holder:

Our records indicate the calendar year 2002 rental for the above referenced right-of-way has not
yet been paid. Per 43 CFR 2803.1-2(a), the holder of a right-of-way grant shall pay annually, in
advance, the fair market rental value as determined by the authorized officer.

Please refer to the enclosed bill.- Payment was due on January 1, 2002 and is now delinquent.
Please remit the amount due within 15 days of receipt of this letter. Failure to do so may result

in termination of the right-of-way.

Questions concerning this letter may be directed to Anita Jones at 801-977-4327 or Grace Jensen
at 801-977-4372. We thank you for your help resolving this issue. '

Sincerely,
Brad Faimer

Brad D. Palmer
Assistant Field Manager
Non-Renewable Resources

Enclosure
Bill
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MAGNESIUM CORP OF AMERICA
SALT LAKE CITY UT BRANCH 02
238 N 2200 W

SALT LAKE CITY UT 84116

If the above Name or Address are incorrect, please enter corrections.

If the rental is not paid when due, after notice,
action will be taken to terminate the authorization.

BLM Tax Number: 84-0437540

BILLING NOTICE
RETURN THIS NOTICE WITH REMITTANCE PAYABLE TO:

DEPARTMENT OF THE INTERIOR-BLM
Salt Lake Field Office
2370 South 2300 West
Salt Lake City UT 84119
PAY THIS AMOUNT: S*x*x*xg8,969.96
BILLING SUMMARY

Due Date: 01/01/2002

SERIAL-NUMBER/ ‘ BILLING PERIOD/
FUND FUND COMM LAND GEO GEO BILL
REFERENCE-NUMBER SYMBOL CODE CODE TYPE ST CNTY AMOUNT
UTu 054897 From: 01/01/2002 To: 01/01/2003
14 3220 680 . 18 49 045 68969.96
TOTAL BILL AMOUNT: S***68,969.96

TOTAL PAYMENTS RECEIVED: ShAxkkk*x%x*x( 00

Balance: S**%x68,969.96
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Exhibit D



FORM B19¢
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UNITED STATES BANKRUPTCY COURT

Souttwe vy  DistricT oF Naw "\ov\ﬂ

PROOF OF CLAIM

Name of Debtor
Moxnesivwm COV-‘: ovotion eS:_ Awrevicao-

United S

Case Number 27"-6‘;‘3; !VZ- (Re

Count ., SV VY

of the case.

-NOTE: This form should not be used to make a claim for an administrative- -expense’ angm' -after-the ¢ mmencement
A “request" “for payment of an administrative expense may be ﬁled pursuant 011" W.8.C.-§ 503

-] FILE COPY

Name of Creditor (The person or _{‘}.wr entlty to wh m the debtor owes

TJ Check box if you are aware that

money or property): Voo mewt e Twtreviev anyone else has filed a proof of
. claim relating to your claim. Attach
copy of statement giving
particulars.
Name and address where notices should bg sent: O Check box if you have never
fe@ © saltel received any notices from the
T‘\,d.\\. Step LRSZ bankruptcy court in this case.
1849 S'\"\"ee.'\" oW M Check box if the address differs
from the address on the envelope
NO"S\M *D“ b c. 20 2'40 sent to you by the court. :
Telephone number: (2-91) 208 4423 Tris Spack1s For Court Use Onty 1
Account or other number by which creditor identifies debtor: Check here - :
civil Casge No. 2. 9BCVO028) ¢ (Do Uta W) | i clgig DTEPRSS previously filed claim, dated:

[J amends

1. Basis for Claim

Goods sold

Services performed

- Money loaned

Personal injury/wrongful death

Taxes ( See otrachh e-l)

ooooan

O Retiree benefits as defined in 11 U.S.C. § 1114(a)
O Wages, salaries, and compensation (fill out below)

Your SS #: :
Unpaid compensation for services performed

from to

" (date) (date)

X Other
re 1993 Hhrauah Yraw

pB. If court judgment, date obtained:

2. Date debt was incurred:c)
4, Total Amount of Claim at Time Case Filed:

of all interest or additional charges.

§ See Attochked | M\\gm&aﬁ'eé. )

If all or part of your claim is secured or entitled to priority, also complete Item 5 or 6 below.
[0 Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Aftach itemized statement

5. Secured Claim.
[J Check this box if your clann is secured by collaterat (mcludmg a

right of setoff).

Brief Description of Collateral:

[0 RealEstate [ Motor Vehicle
O Other.

Value of Collateral: §,

Amount of arrearage and other charges at time case filed included i in,
secured clalm, ifany: §

6. Unsecured Priority Claim.,
O Check this box if you have an unsecured priority claim
Amount entitled to priority $.
Specify the priority of the claim:
Wages, salaries, or commissions (up to $4,650),* earned within 90 days before
filing of the bankruptcy petition or cessation of the debtor’s business, whichever
is earlier - 11 U.S.C. § 507(2)(3).
Contributions to an employee benefit plan - 11 U.S.C. § 507(a)(4).

Up to $2,100* of deposits toward purchase, Jease, or rental of property or
services for personal, family, or household use - 13 U.S.C. § 507(a)(6).

Alimony, maintenance, or support owed to a spouse, former spouse, or Chlld -
11 U.S.C. § 507(a)(7).

Taxes or penalties owed to governmental units - 11 U.S.C. § 507(&)(8).
Other - Specify applicable paragraph of 11 U.S.C. § 507(a)}___).

*Amounts are subject to adjustment on 4/1/04 and every 3 years thereafier with
respect to cases commenced on or afier the date of adjustment, -,

oo 0O od

7. Credits:

9. Date-Stamped Copy:

The amount of all payments on this claim has been credited and
deducted for the purpose of making this proof of claim.

8. Supporting Documents: Attach copies of supporting documents, such as
promissory notes, purchase orders, invoices, itemized statements of running
accounts, contracts, court judgments, mortgages, security agreements, and evidence
of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the documents
are not available, explain. If the documents are voluminous, attach a summary.

To receive an acknowledgment of the filing of your claim,

|___enclose a stamped, self-addressed envelope and copy of this proof of claim.

Thurs. Srace ls~;-'0R COURT Uss OnLy

Date

is]on

Sign and print the name and title, if any, of the creditor o other person authorized to file
{ (

evn f. CovgenTer

thig claim (attach copy of power of attorney, if any): Gy
/M- W Eield M,
Penalyy for presenting fraudulent claim: Fine of up to $500,000 or 1mp>r?§'6nmeint for u:p t§ 5 ygars, or%oﬁxqw U.S.C. §§ 152 and 3571.
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FCRM B10 (Official Form 10) (4/01)

UNITED STATES BANKRUPTCY CoURT __ S0 wYheew  District oF News Yorl PROOF OF CLAIM
Name of Debtor Case N ber OL" \ l:LZﬁe@
Renco Metols Tne. ‘é;,‘;‘w% VY

NOTE: This form should not be used to make a claim for an administrative expense arising: aﬁer rhe commencement
of the case. A “request” for payment of an administrative expense may be filed pursvant to- bE) USC §°503. ;

FILE COPY

Name of Creditor (The person or other entity to whom the debtor owes | [] Check box if you are aware that
money or property): anyone else has filed a proof of
R claim relating to your claim, Attach
DL\?&-H‘)TW\"‘-V\-\‘- 9(; t™me Tow *-Q’" \ovT copy of statement giving
particulars,
Name and address where notices should ge sent: [0 Check box if you have never
oftice of e Seliciter " received any notices from the
woil Stog ©BHT2 bankruptcy court in this case.
1?4y . sk, NS, ' [0 Check box if the address differs
y from the address on the envelope
Ubu’s\\"w‘b*sw R.C 20240 sent to you by the court. .
Telephone number: (z0) 20B-4423 Tais Seace s ror Courr Use Onry
Account or other number by which creditor identifies debtor: Check here -
civil Coge No. 2, 98CVOd2ZBLC if this claim — TP reviously filed claim, dated:
, (D. Ltk 0 amends
1. Basis for Claim [ Retiree benefits as defined in 11 U.S.C. § 1114(a)
O Goods sold O Wages, salaries, and compensation (fil out below)
O Services performed .
Your SS #:
O Money loaned ) ) i
O Personal injury/wrongful death Unpaid compensation for services performed
O Taxes
- ee C-\'\ < l from to
. Other — (5 otta. > (date) (date)

2. Date debt was incurred: ‘ove- 1443 Phrouh ?ﬂsi.a,‘_ If court judgment, date obtained:

4. Total Amount of Claim at Time Case Filed: § See attoched C"\"\\‘ﬂb‘*‘ ‘\"T"'d)
If all or part of your claim is secured or entitled to priority, also complete Item 5 or 6 below.

0 Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement
of all interest or additional charges.

5. Secured Claim. | 6. Unsecured Priority Claim.
[ Check this box if your claim is secured by collateral (including a 0 Check this box if you have an unsecured priority claim
right of setoff). Amount entitled to priority $
Brief Description of Collateral: Specify the priority of the claim:
[ Real Estate [ Motor Vehicle [ Wages, salaries, or commissions (up to $4,650),* earned within 90 days before

. filing of the bankruptcy petition or cessation of the debtor’s business, whichever
O other— o is earlier - 11 U.S.C. § 507(a)(3).
Contributions t -11USC. § 5 .
' Value of Collateral: § ntributions to an employee benefit plan U.S.C. § 507(a)(4)

Up to $2,100* of deposits toward purchase, lease, or rental of property or
services for personal, family, or household use - 11 U.S.C. § 507(a)(6).

Alimony, maintenance, or support owed to a spouse, former spouse, or child -
11 US.C. § 507(a)(7).

Taxes or penalties owed to governmental units - 11 U.S.C. § 507(a)(8).
Other - Specify applicable paragraph of 11 U.S.C. § 507(a)( ).

*Amounts are subject 1o adjustment on 4/1/04 and every 3 years thereafter with
respect 1o cases commenced on or afier the date of adjustment.

Amount of arrearage and other charges at time case filed included in
secured claim, if any: $

oo 0O 00D

7. Credits: The amount of all payments on this claim has been credited and Tas Seack 15 For Court Use Onry
deducted for the purpose of making this proof of claim.

8. Suppomng Documents: Attach copzes of supporting documents, such as
promissory notes, purchase orders, invoices, itemized statements of runmning
accounts, contracts, court judgments, mortgages, security agreements, and evidence
of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the documents
are not available, explain. If the documents are voluminous, attach a summary.

9. Date-Stamped Copy: To receive an acknowledgment of the filing of your claim,
enclose a stamped, self-addressed envelope and copy of this proof of claim.

Date Sign and print the name and title, if any, of the creditor o other person guthorized t
this claim (attach copy of power of attorney, if any): G 2xnn jf &MQGM-SPG‘('

afoz
2| Nl Compodir™ S Lok Fidh 0f%5ca Manage
Penalty for presenting fi aua'ulent clazm Fine of up to $500,000 or imprisonment for up to 5 years, or both, 18 U.S.C. §§ 152 and 3571
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JAMES B. COMEY

United States Attorney for the
Southern District of New York
Attorney for United States of America
By: Edward Chang (EC-8218)
Assistant United States Attorney

100 Church Street, 19th Floor

New York, NY 10007

- Telephone: (718) 422-5628

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

x  Chapter 11

In re
MAGNESIUM CORPORATION : Case No. 01-14312 (REG)
OF AMERICA, :
Debtor. :
X (Jointly Administered)
In re :
RENCO METALS, INC., | " ©  Case No. 01-41311 (REG)
Debtor.
X
PROOF OF CLAIM OF THE UNITED STATES ON BEHALF OF
THE UNITED STATES DEPARTMENT OF THE INTERIOR
A. Preliminary Statement

1. This Proof of Claim is filed by the United States at the request of the United States
Department of the Interior ("DOI"). The Attorney General is authorized to make this Proof of
Claim on behalf of the United States. This Proof of Claiﬁ relates to:

(2) the liability of debtor Magnesium Corporation of America (“MagCorp”) and
debtor Renco Metals, Inc. ("Metals"; collectively, "Debtors") in conjunction with United States

of America v. Magnesium Corporation of America. et al., Civil Case No. 2:98CV00281C D.
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Ute_Lh) ("Lawsuit") alleging trespass and conversion, unjust enrichment, and a claim under the
False Claims Act ("FCA"), 31 U.S.C. §§ 3729 et seq., for violations committed by MagCorp; and
(b) claims asserted in the Lawsuit against the Debtors and others, including the

Renco Group, Inc. (“Group”), Mr. Ira Leon Rennert (“Rennert”), the Trusts established by
Rennert (“Rennert Trusts™), unidentified trustees and beneficiaries of the Rennert Trusts, Mr.
Justin W D’Atri (“D’Atri”) , and KemMag, LLC (“KemMag”) under the Federal Debt‘
Collection Procedures Act, 28 U.S.C. §§ 3001 et seq. ("FDCPA") and the F ederal Debt Priority
Act,31US.C. §3713 ("FDPA").
B. Facts

2. In 1986, the State of Utah ("'State") received a right-of-way grant ("ROW") from the
Bureau of Land Management ("BLM"), serial number U-54155, to pump water from the Great
Salt Lake onto federal lands in the West Deseﬁ. The purpose of the project (“the West Desert
Project”) was to manage record high water levels in t_he Great Salt Lake and the resulting
flooding.

3. ROW U-54155 permitted the State to construct, operate, maintain, and terminate the
West Desert Project. The project consisted of a pumping plant and canals to transport the water, »
or brine, from the Great Salt Lake to the West Desert; where the water formed a broad, shallow
pond in a natural basin that increased the evaporation of the water. This pond was located
primarily on federal lands.

4. ROW U-54155 conveyed no interest to the State in minerals in, on or under the federal

lands in the right-of-way:.
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5. MagCorp, through its predecessors, obtained a mineral lease (ML 18799) from the
State in 1969 that permitted the extraction of magnesium chloride and other salts in the waters of
the Great Salt Lake and the removal of salts from the surface of State lands covered by the lease,
subject to the payment of royalties to the State. ML 18799 conveyed né interest to MagCorp in
minerals in, on or under federal lands. |

6. Prior to 1986, Amax Magnesium, Inc. ("Amax"), a predecessor in interest to
MagCorp, had been using a facility in the Stansbury Basin, adjacent to the Great Salt Lake, for
evaporation ponds to extract magnesium chloride and other minerals from the water in the Great
Salt Lake. That facility was flooded by the rising lake levels in 1986.

7. On or about June 3, 1987, Amax received from BLM a right-of-way grant, serial
number U-54897, to construct a canal and evaporative ponds (“Knolls Facility”) on property
owned by the United States and managed by the BLM.

8. Beginning in January 1988, MagCorp or its predecessors operated the Knolls Facility
for the extraction of magnesium chloride and other minerals from the water pumped by the State
from the Great Salt Lake to the West Desert pursuant to ROW U-54897.

9. On September 10, 1992, MagCorp announced its intent to relinquish most of the lands
in ROW‘U—54897 by November, 1992, “. .. due to the lack of brine in the area.”

10. Since at least January 1993, MagCorp has been harvesting nﬁnerals from waters
underlying the federal lands or minerals contained in sﬁrface water derived from the groundwater
on or underlying the federal lands. |

11. The minerals contéined in the groundwater located within the federal lands described

in ROW U-54155, and all minerals contained in surface water derived from the groundwater on ,
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or underlying the federal lands that MagCorp has been harvesting at its Knolls Facility, are
minerals owned by the United States. MagCorp cannot extract them without a mineral lease
from the United States under the Mineral Leasing Act of 1920, 30 U.S.C. §§ 181 et seq.

| 12. MagCorp has never held a mineral lease from the BLM allowing it to harvest or mine
minerals in, on, or underlying federal lands in the West Desert.

13. Thus, since at least January 1993, if not before, MagCorp has been taking minerals
belonging to the United States without a mineral lease.

14. On or about March 5, 1998, the BLM requested that MagCorp show cause why ROW
U-54897 from the BLM should not be terminated for use of federal lands for a purpose not
authorized under the regulations of 43 C.F.R. § 2800 et seq.

15. MagCorp responded by letters dated March 19, 1998 and March 30, 1998, and it
made certain representations at a meeting held by the BLM with MagCorp on March 30, 1998.

16. In particular, MagCorp affirmatively represented that “allegations that [MagCorp] is
operating the Knolls Solar Pond facility on naturally occurring shallow ground water intercepted
by the inlet banal is absolutely false.” Letter dated March 19, 1998.

17. MagCorp affirmatively represented that “the perception that [MagCorp] is utilizing
subsurface underground brines via our 6 mile inlet canal, is absolutely erroneous.” Letter dated
Mafch 30, 1998.

18. MagCorp affirmatively represented, at the meeting on March 30, 1998, that it was not
mining minerals owned by the federal government through the prodﬁction and use of

groundwater.
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19. However, the primary, if not sole, sourc;e of the minerals harvested at the Knolls
Facility by MagCorp since at least January 1993 is groundwater containing minerals belonging fo
the United States.

20. As aresult, MagCorp is liable to the United States for making false statements in
order to conceal, avoid or decrease an obligration to pay money to the United States, in violation
of the FCA,; for trespass and conversion; and for unjust enrichment.

21. Metals is liable to the United States for the liabilities incurred by MagCorp. |
MagCorp is a wholly owned suBsidia;ry of Metals. By means of fraudulent conveyances to
Metals and owners of Metals, MagCorp is undercapitalized, insolvent on a balance sheet basis,
and unable to pay its debts to the United SAtates.

C. Procedural History of the Utah Lawsuit

22. The United States filed its initial complaint in the Lawsuit on April 21, 1998, its first
amended complaint on August 1, 1999, and its second amended complaint ("Complaint") on
January 16, 2001'. A copy of the Complaint is attached as exhibit A. |

23. The United States District Court for the District of Utah ("District Court") dismissed
the Complaint on July 12, 2001, for failure to join the State as a necessary party.

24. The United States filed a motion for reconsideration on or about August 1, 2001.

25. MagCorp filed for bankruptcy on August 2, 2001,

26. MagCorp filed a notice with the District Court on August 8, 2001, stating that
MagCorp and Metals had filed for bankruptcy in the Southern District of New York and that the

Lawsuit was automatically stayed.
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27. Omn or about August 20, 2001, MagCorp made an €x parte motion to the District
Court requesting an open-ended continuance of the deadline to file a memorandum opposing the
United States' motion for reconsideration, representing to the District Court that “the Bankruptcy
Court has entered an order expressly enforcing the automatic stay provisions of 11 U.S.C. §
362.”

28. Thé District Court issued an ofder, dated August 22, 2001, staiting that "because this
matter has been automatically stayed due to a bankruptcy proceeding, the court is-without
authority to rule on this motion and therefore does not do so." |

29. On November 21, 2001, the United States filed a motion in District Court for a
determination that the "police or regulatory power" exception to the automatic stay, see 11
U.S.C. § 362(b)(4), applies and for an ofder directing MagCorp to respond to the United States'
motion for reconsideration. The motion is still pending. |

D. Claim for Violation of the False Claims Act

30. MagCorp knowingly made false statements in order to avoid payment to the United
States of the value of minerals taken from the United Stétes. In the Lawsuit, the United States
seeks treble damages for violations of the False Claims Act from January 1993 until the present,
in an amount eqﬁal to three times the value of the federal .minerals' Wrongﬁlliy taken from the |

United States.

E. Claims for Trespass, Conversion and Unjust Enrichment
31. Since at least January 1993, MagCorp knowingly and willfully removed minerals
belonging to the United States without a valid mineral lease. In the Lawsuit, as provided for

under Utah law, the United States seeks to recover treble the value of the minerals that MagCorp
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knowingly and willfully extracted from federal lands, without deduction for labor or expenses.
In the alternative, pursuant to BLM regulations addressing willful ore trespass, the United States
seeks to recover the full value, plus interest, of the minerals that MagCorp knowingly and
willingly extracted from federal lands, without deduction for labor or expenses.

32. Magcorp intended to convert, and did convert, minerals owned by the United States
by mining the minerals owned by the United States. In the Lawsuit, the United Statés seeks to
recover the full value, plus interest, of the converted property.

33. MagCorp has bgen imjustly enriched by the amount it has received in connection
with minerals taken from the federal minerél estate. In the Lawsuit, the United States seeks to
recover the amount, plus interest, that MagCorp has been unjustly enriched.

F. Claim Under the Federal Debt Collection Procedures Act

34. MagCorp owes a debt to the United States resulting from MagCorp's trespass and
conversion of federal minerals, its unjust enrichment, and its knowing submission of false
statements regarding its trespass and conversion of federal minerals.

35. MagCorp is.a wholly-owned subsidiary of Metals. By means of fraudulent
conveyances to Metals and other entities, MagCorp is undercapitalizc?d, insolvent on a balance
sheet basis, and unable to pay _its debts to the United States. |

36. MagCorp and Metals, among others, through theories of alter ego and piercing the
corporate veil, are "debtors" of the United States within the meaning of the FDCPA.

37. Transactions referenced in the Complaint involving MagCorp and Metals were
fraudulent with respect to a debt owed to the United States within the meaning of the FDCPA. In

the Lawsuit, the United States seeks to have those transactions unwound and to have the assets
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that were the subject of the transactions transferred to the United States. In the alternative,
MagCorp and Metals, among bthers, are liable to the United States for the value of those assets.

G. Claims Under The Federal Debt Priority Act

38. Under the Federal Debt Priority Act, 31 U.S.C. § 3713, the United States is entitled
to priority of payment with respect to the claims set forth in paragraphs 30-33 and 37, above.

. 39. MagCorp and Metals, among others, are representatives within the meaning of the
Federal Debt Priority Act and are liable to the extent that they have paid any debt of the Debtors
before péying the claims of the United States as set forth in paragraphs 30-33 and 37, above.

H. Conclusioh

40. The United States hereby asserts a claim against the Debtors for all amounts owed or
amounts that may be owed in connection with its claims in the Léwsuit, as set forth in paragraphs
30-33, 37, and 38-39, above.

41. This Proof of Claim reflects the kﬁown liability in this Lawsuit of the Debtors to the
United States on behalf of the DOI. The United States reserves the right to amend this claim to |
assert subsequently discovered liabilities. This Proof of Claim is without prejudice to any right
under 11 U.S.C. § 553 to set off, against this clairﬁ, debts owed (if any) to fhe Debtor by this or
any other federal agency.

' 42. The United States has not perfected any security interest on its claim against the
Debtors.

43. This Proof of Claim is filed as a general unsecured claim, except that the United
States is entitled to administrative priority for any post-petition liabilities of the Debtors. This

Proof of Claim is filed only in protective fashion with respect to such post-petition liabilities and
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is not a waiver of the United States’ ri ght to administrative priority status. The United States will

file any application for administrative expense priority at the appropriate time.

Dated: February 2% 2002
New York, NY

JAMES B. COMEY
United States Attorney for the
Southern District of New York

EDWARD CHANG (EC-82]8)
Assistant United States Attorney
100 Church Street, 19th floor
New York, New York 10007
Tel. (718) 422-5628

Dated: February ﬁ , 2002
Washington, D.C.

MICHAEL F. HERTZ
Director '
POLLY A. DAMMANN
Assistant Director

Ll abbrn oA Hnal 0
ELIZABETH A. RINALDO

Trial Attorney '

United States Department of Justice

Civil Division, Commercial Litigation Branch
P.O. Box 261, Ben Franklin Station
Washington, D.C. 20044

Tele:: (202) 307-0497

Fax: (202) 305-7868
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EXHIBIT A
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PAUL M. WARNER (#3389)
United States Attorney

ERIC A. OVERBY (#7761)
Assistant United States Attorney
185 South State Street, #400

Salt Lake City, Utah 84111-1506
(801) 524-5682

LOIS J. SCHIFFER

Assistant Attorney General

RUTH ANN STOREY (#3127)
Trial Attorney

United States Department of Justice
Environment & Natural Resources Division
General Litigation Section

P.O. Box 663

Washington, D.C. 20044-0663

(202) 305-0493

ta
o
—
T3

Attorneys for United States

FILED IN UNITEDR STATES DISTRICT

COURT DISTRICT OF 1

OF UTAH
ANDREW F. WALCH FEB 76 252
Senior Counsel AR e
R. LEE LEININGER D‘;"’ FAJE R 2 .

TERRY PETRIE LR
Trial Attorneys

United States Department of Justice
Environment & Natural Resources Division

“General Litigation Section

77999-18th St. Suite 945

Denver, CO 80202
(303) 312-7316

DAVID W. OGDEN

Assistant Attorney General
MICHAEL F. HERTZ
Director

POLLY A. DAMMANN
Assistant Director
ELIZABETH A. RINALDO
Trial Attorney

United States Department of Justice
Civil Division

Commercial Litigation Branch
P.O. Box 261

Ben Franklin Station
Washington, D.C. 20044-0663
(202) 307-0497

UNITED STATES DISTRICT COURT DISTRICT OF UTAH
CENTRAL DIVISION

UNITED STATES OF AMERICA

Plaintiff,
Vs.

MAGNESIUM CORPORATION OF
AMERICA; RENCO METALS, INC.;
RENCO GROUP, INC.; IRA L.
RENNERT; RENNERT TRUSTS: JUSTIN
W. D’ATRI AND UNIDENTIFIED
TRUSTEES AND UNIDENTIFIED
BENEFICIARIES OF THE RENNERT
TRUSTS; and KEMMAG, LLC.

Defendants.

N N N N N N e N N e e e N e’ e e e

Civil No. 2:98CV00281C

SECOND AMENDED COMPLAINT

.
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The United States of America, by its undersigned attorneys, brings this civil acfion
against defendant Magnesium Corporation of America (“MagCorp”), Renéo Metals Inc.,
(“Metals”), the Renco Group, Inc. (“Group”), Mr. Ira Leon Rennert (“Rennert”), the Trusts
established by Rennert (“Rennert Trusts™), Justin W. D’ Atri ("D’Atri") and unidentified trustees
and unidentiﬁed beneficiaries of the Rennert Trusts; and KemMag, LLC (“KemMag”) for
trespass and conversion. Plaintiff also seeks to secure such relief under the Federal Debt
Collection Procedures Act, 28 U.S.C. §§ 3001 - 3307; the Federal Priority Act (“FPA”), 31
U.S.C. § 3713; the False Claims Act, 31 U.S.C. §§3729-3733, and for unjust enrichment, as
may be appropriate. | |

JURISDICTION AND VENUE

l. This action arises under the Federal Land Policy and Management Act of 1976, 43 U.S.C.
§1701-1784 (1976) (“FLPMA™), and its implementing regulations; the False Claims Act,
31 U.S.C. §§3729-3733; common law; the Federal Debt Collection Procedure Act, 28
U.S.C. § 3001, et seq.; and the Federal Priority Act, 31 U.S.C. §3713.

2. This Court has juriédiction over this matter pursuant to 28 U.S.C. §§ 1345 and 1331.

3. Venue is proper in this district under 28 U.S.C. § 1391 and 31 U.S.C. § 3732.

- PARTIES

4. The United States of America (“United States”) brings this action on its own behalf and

on behalf 6f the Bureau of Land Management (“BLM”), an agency within the United

States Department of the Interior charged with the responsibility for administering federal

lands.
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Defendant MagCorp, whose business address is 238 N. 2200 West, Salt Lake City, Utah,
is incorporated under the laws of the State of Delaware. Magcorp is in the business of
processing brines from the Great Salt Lake to manufacture magnesium and magnesium
alloys at its plant in Rowley, Utah.

Rennert, whose address is 625 Park Avenue, New York, NY 10021, is Chairman of the
Board of Group, Metals and MagCorp. Rennert is the sole director of Metals and also is
the Chief Executive Officer of Group and Metals.

Rennert established the Rennert Trusts for himself and members of his family. Aftera
reasonable opportunity for further investigation or discovery, the evidence is likely to
show that some of the Rennert Trusts are located in New York. Justin D’Atri is or was a
Trustee of the Rennert Trusts: other unidentified persons are Trustees of the Rennert
Trusts.

Rennert is a beneficiary of the Rennert Trusts. Other unidentified persons are additionai
beneficiaries of the Rennert Trusts.

The Rennert Trusts own 100% of Group. Group, whose business address is 30
Rockefeller Plaza, Suite 4225, New York, NY 10012, is incorporated under the laws of
the State of New York as a subchapter S corporation whose profits and losses are
attributed to its owners for income tax purposes. Group is also a holding company that
owns, inter alia, 100% of Metals’ stock. Group also owns numerous other concerns in
the United States and abroad.

Metals, whose business address is 238 North 2200 West, c/o MagCorp, Salt Lake City,

Utah 84116, is incorporated under the laws of the State of Delaware. Metals is a holding
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company with no independent operations of its oWn. MagCorp had been owned by
Group until 1993; when it became a wholly-owned sUbsidiary of Metals, as did another
company, Sabel Industries, Inc. (“Sabel”). From the_time of Metals’ incorporation in
1993 to early December, 2000 Metals’ income was generated by MagC‘orp and Sabel.
Sabel was séld to K. Sabel Holdings, Inc. in December, 2000, for $8 million cash. Prior
to this sale, Sabel accounted for approximately 25% of Metals’ income.

KemMag, whose business address is 238 N 2200 W, Salt Lake City, Utah, is incorporated
under the laws of State of Utah. It is 50% owned by MagCorp, and 50% owned by
another company, Kemlron, Inc. MagCorp sells ferrous and ferric chloride, which it
manufactures, to KemMag at cost. KemMag in turn sells this ferrous and ferric chloride
commércially to the waste water treatment industry.

General Allegations

Trespass, Conversion and False Claims
In 1986, the State received a right-of-way grant from the BLM, serial number U-54155,
to pump water from the Great Salt Lake oﬁto federal lands in the West Desert. The
purpose of the project (“West Desert Pumping Project” or “Project”) was to manage
record high water levels in the Great Salt Lake and the resulting flooding.
The right-of-way grant permitted the Siate to construct, operate, maintain, and terminate
the West Desert Pumping Project. The Project consisted of a pumping plant and canals to
transport the water from the Great Salt Lake to the West Desert, where the water formed a
broad, shallow pond in a natural basin that increased the evaporation of the water. The

pond was located primarily on federal lands.
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Right-of-way grant U-54155 conveyed no interest to the State in minerals in, on of under
the federal lands in the right-of-way. |

MagCorp, through its predecessors, obtained a mineral lease (ML 18799) from the State
in 1969 that allows for the extraction of magnesium chloride and other salts in the waters
of the Great Salt Lake and for the removal of salts from the surface of State lands covered
by the lease, subject to the payment of royalties. ML 18799 cénveyed no interest to
MagCorp in minerals in, on or under federal lands.

Prior to 1986, Amax Magnesium, Inc. (“Amax”), a predecessor in interest to MagCorp,
had been using a facility in the Stansbury Basin, adjacent to the Great Salt Lake, for
evaporation ponds to extract magnesium chloride and other minerals from the water, or
brine, in the Great Salt Lake. That facility was flooded by the rising lake levels in 1986.
On or ébout June 3, 1987, Amax sought from BLM and was granted a right-of-way, serial
number U-54897(“ROW™), to construct a canal and evaporative ponds (the “Knolls
Facility™) on property owned by the United States and managed by the BLM. That ROW
was issued pursuant to 43 C.F.R §§ 2800-2808 (1980) that implement the right-of-way
provisions of the FLPMA.

Right-of-way grant U-54897 issued to MagCorp’s predecessor conveyed no interest in
minerals in, on or under federal lands and does not authoﬁze the harvesting or mining of
minerals from federal lands by MagCorp.

Amax entered into a special-use lease agreement with the State, No. 711 (SULA No.
711), in 1987 that provided for the surface use of lands owned by the State within the

Knolls Facility. SULA No. 711 conveyed no interest to Amax in minerals in, on or under
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federal lands and does not authorize the harvesting or mining of minerals from federal -
lands by Amax or its successors in interest.

Beginning in January 1988, MagCorp or its predecessors have operated the Knolls
Facility for the extraction of magnesium chloride and other minerals from the water
pumped by the State from the Great Salt Lake to the West Desert. MagCorp has paid
royalties to the State based, at least in part, on the production of magnesium at
MagCorp’s Rowley Facility, which utilized magnesium chloride brines produced at the
Knolls Facility or, alternatively, on the sale of production from the Knolls Facility.

As aresult of falling lake levels, pumping by the State from the Great Salt Lake to the
West Desert ceased on or about June 30, 1989.

In an internal memorandum dated October 14, 1991, MagCorp concluded that, “there has
been no brine available at Knolls in the west desert since August 15, 1989. * * * Today,
at Knol.ls, wé are finishing the brineslharvested from 1988 through 1989. We are
utilizing less than 3000 acres for this purpose.”

MagCorp represented to the BLM on or about October 23, 1991, that “there are no brines
located near [the ROW]. They were only present from approximately February 1988
through August 1989.”

Satellite imagery confirms that the surface pond of Great Salt Lake brine left in the basin
at the termination of pumping of the West Desert Pumping Project on June 30, 1989, had
completely disappeared from the West Desert by August 7, 1991. Satellite imagety also
confirms that all surface brines held by MagCorp in storage in its storage pond “0" were

gone in the first half of 1991.
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On September 1»01, 1992, MagCorp announced its intent to relinquish moet of the lands in
the right-of-way grant U}-54897 by November, 1992, . .. due to the lack of brine in the
area.” A satellite image showed no brine in storage in pond “0" on September 26, 1992.
By the end of 1992, except for a small quantity of brine pumped from the inlet canal into
Pond “1" the only surface brines visible within the Knolls Facility were brines in the final
stages of concentration iﬁ Pond “7D” and finished brine within the brihe storage
reservoirs ready for transport to the MagCorp plant at Rowley, Utah.

In October 1996 an employee of the BLM discovered that MagCorp was still harvesting
minerals from brine at its Knolls Facility.

Following that discovery, BLM has learned that MagCorp continued to harvest minerals
at its Knolls Facility after the West Desert pond no longer contained Great Salt Lake
water. BLM observed brine frorﬁ the shallow groundwater aquifer underlying federal
lands seeping into MagCorp’s six-mile long inlet canal and other canals in the
evaporation ponds.

Since at least January 1993, MagCorp has been harvesting minerals from waters
underlying the federal lands or minerals contained in surface water deriQed from the
groundwater on or underlying the federal lands.

The minerals contained in the groundwater located within the federal lands described in
the right-of-way grant U-54155, and all minerals contained in surface water derived from
the groundwater on or underlying the federal lands that MagCorp has been harvesting at
its Knolls Facility are minerals owned by the United SAtates. MagCorp cannot extract

them without a mineral lease from the United States under the Mineral Leasing Act of
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1920, 30 U.S.C. §§ 181, er seq.

MagCorp has never held a mineral lease fromvthe BLM allowing it to harvest or mine
minerals in, on, or underlying federal lands in the West Desert.

Thus, since at least January 1993, if not before, MagCorp has been taking minerals
belonging to the United States without a mineral iease.

On or about March 5, 1998, the BLM requested that MagCorp show cause Why its ROW
from the BLM should not be terminated for use of federal lands for a purpose not
authorized under the regulations of 43 C.F.R. § 2800 et seg.

MagCorp responded by letters dated March 19, 1998 and March 30, 1998 and, as set forth
below, made certain representations at a meeting held by the BLM with MagCorp on
March 30, 1998 (collectively, the “False Statements”). |

MagCorp affirmatively represented that “allegations that [MagCorp] is operating the
Knolvls Solar Pond facility on naturally occurring shallow ground water intercepted by the
inlet canal is (sic) absolutely false.” Letter dated March 19, 1998.

MagCorp affirmatively represented that “the perception that [MagCorp] is utilizing
subsurface underground brines via our 6 mile inlet canal, is absolutely erroneous.” Letter
dated March 30, 1998.

MagCorp affirmatively represented, at the meeting on March 30, 1998, through Lee R.
Brown, Vice-President, that it was not mining minerals owned by the federal government
through the production and use of groundwatér.

However, the primary, if not sole source of the minerals harvested at the Knolls Facility

by MagCorp since at least January 1993 is groundwater containing minerals belonging to
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the United States.
MagCorp, in bad faith, kﬁowingly and willfully, trespassed upon federal mineral
property.

Alter Ego, Piercing the Corporate Veil, and Illustrative Transactions
~ Fraudulent as to a Debt Owed to the United States.

Rennert, individually or through the Rennert Trusts created by him, controls Gfoup,
Metals, and MagCorp.

MagCorp is a wholly owned subsidiéry of Metals. Metals is a wholly owned subsidiary
of Group, and Group is 100% owned by the Rennert Trusts.

MagCorp 1s a closely held corporation that is undercapitalized, insolvent on a balance
sheet basis, and unable to pay its debts to the United States. MagCorp’s sales in 1999
were nearly $150 million, but as of April, 2000 MagCorp had a negative equity of
approximately $14 million.

Metals is a closely held corporation that is undercapitalized. As of January 2001 Metals
has a negative equity of approximately $50 million, which is insufficient to satisfy its
d¢bts to the United States.

Group’s sales in 1999 were approximately $2.5 billion.

Due to its ownership of all the capital stock of Metals, Group directs and controls the
management and policies of Metals, including mergers, sales of assets, debt transactions,
designation of Metals’ board of directors and officers, and other corporate activities
which, but for the control of Group and therefore of Rennert and the Rennert Trusts,

would be conducted by Metals. Metals has paid excessive dividends to Group, which
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resulted in burdening MagCorp with excessive debt and contributing to its insolvency.
Metals’ 1999 Annual Report to the Securities Exchange Commission (“SEC”) states:

All of [Metals’] issued and outstanding capital stock is owned by

The Renco Group, Inc. (“Group”) which is owned by trusts

* established by Mr. Ira Leon Rennert, the Chairman and Chief

Executive Officer of [Metals] and Group, for himself and members

of his family. As a result of such ownership, Mr. Rennert controls

[Metals] and its subsidiaries {then MagCorp and Sabel].
Rennert is the sole director of Metals, a holding company with no independent operations
of its own. Rennert exercises significant control over Metals’ officers by, inter alia,

determining compensation for Metals’ executive officers, which is fixed by negotiations

between those officers and Rennert, with Rennert acting on behalf of Group.

‘As a result of transactions directed by Rennert, MagCorp is insolvent on a balance sheet

basis and unable to pay its debts owed to the United States. Such transactions include,
but are not limited to, significant indebtedness incurred in 1996, when it sold Senior
Notes (“Notes™) worth $150 million, payable in 2003. To effectﬁate the sale, Metals
pledged the net assets of MagCorp and Sabel as collateral, and committed significant cash

flow from them to service the debt. Such guarantee obliged MagCorp and Sabel

unconditionally and fully, jointly and severally, to pay semi-annual interest payments of

more than $8 million, and to redeem the Notes when they become due. Metals used the
proceeds from the 1996 sale largely to (a) help pay an $88.9 million dividend to Group,
(b) retire Metals’ preferred stock (which entailed paying Group $8.5 million, as Group

was the preferred stockholder), and (c) make certain compensation payments to ofﬁcers

of MagCorp. Sabel is no longer a subsidiary of Metals, and is no longer a guarantor of

10
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the Notes. As of December, 2000, MagCorp is the sole guarantor of the Notes.

49.  These 1996 and 2000 actions. along with other transactions resulting in the transfer of
significant assets of MagCorp to Metals, Group, and the officers of MagCorp had the
effect of substantially reducing the asséts of MagCorp, leaving MagCorp undercapitalized
or insolvent on a balance sheet basis. |

50.  The above-described incurrencé of debt and simultaneous payment of dividends, as well
as other transactions, constitute siphoning of MagCorp’s and Metals’ corporate funds by
Group and Rennert and the Rennert Trusts. |

51. Metals’ June 25, 1996 Second Amended Registration Statement filed With the SEC
provides:

Under federal or state fraudulent conveyance laws, the Senior Notes
might, under certain circumstances, be subordinated to existing or future
indebtedness of [Metals] or found not to be enforceable in accordance with
their terms. Under these statutes, if a court were to find that (i) the Senior
Notes were incurred or the guarantees (the “Guarantees”) of the
Guarantors [then MagCorp and Sabel] were entered into with the intent of
hindering, delaying or defrauding creditors or that [Metals] received less
than a reasonably equivalent value or fair consideration for the Senior
Notes and (ii) [Metals] or the Guarantors were insolvent immediately prior
to the time the Senior Notes were issued and the Guarantees were
incurred, as the case may be, were engaged in a business or transaction for
which the assets remaining with [Metals] or the Guarantors constituted
unreasonably small capital, or intended to incur, or believed that it would
incur, debts beyond its ability to pay such debts as they matured, such
court could void [Metals’] and the Guarantors’ obligations under the
Senior Notes, or subordinate the Senior Notes and the Guarantees to all
other indebtedness of [Metals] and the Guarantors, as the case may
be....Nor can there be any assurance that a court would not determine,
regardless of whether [Metals] or the Guarantors were insolvent on the
date the Senior Notes were issued, that the payments constituted
fraudulent transfers on another ground.

52. Some of Metals’ annual reports to the SEC (10-KS) filed with regard to its 1996

11
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incurrence of debt include explanations of and amendments to rcompensation agreements
with certain of MagCorp’s officers. The 10-KS stated that, in anticipation of its
incurrence of the $ 150 million indebtedness, which was projected to leave Metals with a
negative equity of $50 million, MagCorp would pay certain officers bonuses exceeding
$1 million each, consistent with its employee participation agreements. Payment of such
agreements, in conjunction with incurring debt, furthered MagCorp’s and Metals’
insolvencies.

Rennert, the Rennert Trusts, Group and Metals have so dorﬁinated and controlled the
activities and assets of MagCorp that they have failed to respect MagCorp’s separate
existence. Disregarding MagCorp’s sepafate existence arid making the corporation
insolvent by transfer of its assets to (at least) Group and Metals perpetuates a fraud or
visits an injustice or an inequity on the United Stafes.

Rennert’s dealings with the assets of MagCorp constitutes a pattern of activity engaged in
by Rennert with other corporations controlled by him of transferring the assets of a
corporation to make the debtor corporation insolvent and defraud its creditors, including
the United States.

MagCorp has é 50% invéstment in KemMag, but derives no financial benefit from
Keanag’s operations because it sells ferric chloride to KemMag at cost. Some $5
million of ferric chloride sold at cost by MagCorp was used by KemMag to generate
approximately $15 million in sales during the period 1997 through 1999. MagCorp’s

undercapitalization is attributable, in part, to lost profits because of MagCorp’s financial

support of KemMag.

12
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Count One - False Claims Act Violations by Defendant MagCorp
The United States reassérts the previous allégations in paragraphs (paras.) 1 -7 55.
In violation of 31 U.S.C. § 3729(a)(7), MagCorp knowingly made the False Statements to
conceal, avoid, or decrease an obligation to pay or transmit money to the United States, in
that MagCorp had actual knowlgdge that it was harvesting minerals belonging to the
United States, (g.g., minerals located in groundwater underlying federal lands), or acted
in deliberate ignorance of the truth that it was harvesting minerals belonging to the
United States, or acted in reckless disregard of the truth that it was harvesting minerals
belonging to the United States.
Under the False Claims Act, the United States is entitled to recover statutory damages
and civil penalties.

Count Two -- Trespass

The United States reasserts the previous allegations in paras. 1 - 58.

Any minerals contained in the groundwater located within the lands described in the
right-of-way grant No. U-54155, and all minerals contained in surface water derived from
the groundwater on or underlying the federal lands, including all minerals from the Great
Salt Lake brines introduced by the State into the West Desert through the West Desert
Pumping Project which infiltrated the subsurface of the federal lands, and all minerals on
the surfaceAderived from groundwater on or underlying federal lands are the property of
the United States. Any unauthorized removal of such minerals is an act of trespass under

43 C.F.R. 9239.0-7. Such removal may only be authorized by a valid mineral lease from

the United States.

13




61.

62.

63.

64.

65.

06.

67.
68.

69.

70.

01-14312-mkv Claim 60-1 Part5 Filed 03/15/17 Pg 27 of 36

Since at least January 1993, MagCorp knowingly and willfully removed the minerals
belonging to the United States without a valid mineral lease, and continues to do so.
BLM regulatiqns provide that the measure of damages for innocent ore trespass is the full
value of the minerals in place before severance and the measure of damages for willful
trespass is the full value of the minerals at the time of the conversion without deduction
for labor or expenses. 43 C.F.R. §§ 9239.5-1, 9239,5-3,

MagCorp’s trespass has been knowing and willful.

The United States is entitled under Utah law to recover three times the value of minerals,
without deduction for labor or _expensés, that MagCorp knowingly and willfully extracted
from the federal lands or sold thereafter.

In the alternative, the United Stat¢s is entitled to recover the full value, plus interest, of
the minerals in place that MagCorp has knowingly and willingly extracted from federal
laﬁds. | |

The United States is also entitled to a permanent injunction preventing this continuing
trespass.

Count Three -- Conversion

The United States reasserts the previous allegations in paras. 1 - 66.
MagCorp intended to convert the minerals owned by the United States.

MagCorp converted the minerals owned by the United States by mining the minerals

owned by the United States, as set forth above.
The United States is entitled to recover the full value, plus interest, of the converted

property.

14
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Count Four -- Unjust Enrichment Against Defendant MagCorp

The United States reasserts the previous allegations in paras. 1 - 70.

MagCorp has been unjustly enriched by the amount of money it has received in
connection with minerals harvested from the federal mineral estate.

The United States is entitled tQ recover the amount of money, plus interest, MagCorp has
been unjustly enriched as a result of its harvest of minerals Belonging to the United
States.'

Count Five -- Fraudulent Convevances Under the Federal Debt Collection
Procedure Act (FDCPA), 38 U.S.C. § 3001 et seq.

The United States reasserts the previous allegations in paras. 1 - 73.
Section 3304 of the FDCPA, 28 U.S.C. § 3304, provides:

(a) DEBT ARISING BEFORE TRANSFER.- . . . [A] transfer made or obligation
incurred by a debtor is fraudulent as to a debt to the United States which arises
before the transfer is made or the obligation is incurred if —

(1)(A) the debtor makes the transfer or incurs the obligation

without receiving a reasonably equivalent value in exchange for

the transfer or obligation; and

(B) the debtor is insolvent at that time or the debtor becomes

insolvent as a result of the transfer or obligation; or

(2)(A) the transfer was made to an insider for an antecedent debt,

the debtor was insolvent at the time; and

(B) the insider had reasonable cause to believe that the debtor

was insolvent.

(b) TRANSFERS WITHOUT REGARD TO DATE OF JUDGMENT.- (1)
.. [A] transfer made or obligation incurred by a debtor is fraudulent as to

a debt to the United States, whether such debt arises before or after the
transfer is made or the obligation incurred, if the debtor makes the transfer
or incurs the obligation —

(A) with actual intent to hinder, delay, or defraud a creditor; or

(B) without receiving a reasonably equivalent value in exchange

for the transfer or obligation if the debtor —

(i) intended to incur, or believed or reasonably should have

15
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believed that he would incur, debts beyond his ability to
pay as they became due.

Section 3306(a) of the FDCPA, 28 U.S.C. § 3306(a), establishes a cause of action for (a)
the avoidance of a fraudulent transfer or obligation}to the extent necessary to satisfy a
debt to the United States; (b) a remedy against the asset transferred or other property of
the transferee; or (c) any other relief the circumstances may require.

Section 3002(3)(B) of the FDCPA, 28 U.S.C. § 3002(3)(B) defines the term “debt” to
include “an amount that is owing to the United States on account of a. . . penalty, . . . or
other source of indebtedness to the United States . ...”

MagCorp owes a debt to the United States resulting from its trespass and conversion of
federal minerals, its unjust eﬁrichment, and its knowing submission of false statements
regarding its trespass and conversion of federal minerals.

MagCorp and (through theories of alter ego and piercing the corporate veil) the remaining

‘Defendants are, and at all relevant times were, a “debtor” of the United States, within the

meaning of the FDCPA.

Under Section 3302(a) of the FDCPA, 28 U.S.C. § 3002(3)(a) a debtor is “insolvent” if
the sum of the debtor’s debt is greater than all of the debtor’s assets at a fair valuation.
Under Section 3301(6) of the FDCPA, 28 U.S.C. § 3301(6), a “transfer” means every
mode, direct or indirect, absolute or conditional, voluntary or involuntary, of disposing of
or parting with an asset or an interést in an asset, and includes payment of money, release,

lease, and creation of a lien or other encumbrance.

At the time of each transfer or obligation (hereinafter “transaction”) referenced in
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Paragraphs 49 - 56, above, MagCorp was or became insolvent, within the meaning of
Section 3304(a)(1)(B) and 3304(aj(2) of the FDCPA.

After a reasonable opportunity for further investigation or discovery, the evidence is
likely to show that MagCorp and Metals made the transaction referenced in Paragraph 48
above without receiving a reasonably equivalent value in exchange for the transaction,
within the meaning of Sections 3304(a)(1)(A) and 3304(b)(1)(B) of the FDCPA.

After a reasonable opportunity for further investigation or discovery, the evidence is
likely to show that MagCorp and Metals made all or sorﬁe of the transactions referenced
in Paragraphs 48 - 55, above, with aétual infent to hinder, delay or defraud a creditor,
within the meaning of Sections 3304(b)(1)(A) and 3304(b)(2) of thé FDCPA.

After a reasonable opportunity for further investigation or discovery, the evidence is
likely to show that at the time of the transactions referenced in Paragraphs 48 - 55, above,
Metals and its subsidiaries [then MagCorp and Sabel] intended to incur, or believgd or
reasonably should have believed they would incur, debts beyond their ability to pay as
they became due, within the meaning of Section 3304(b)(1)(B)(ii) of the FDCPA.

After a reasonable opportunity for further investigation or discovery, the evidence is
likely to show that at the time of the transactions refereﬁced in Paragraphs 48 - 55, above,
Metals and its suBsidiaries (MagCorp and Sabgl) engaged in a business trémsaction after
which their remaining assets were unreasonably small in relation to their business, within
the meaning of Section 3304(b)(1)(B)(i) on the FDCPA.

As the transactions referenced in Paragraphs 48 - 55, above, were fraudulent with respect

to a debt owed by MagCorp to the United States within the meaning of Sections
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3304(a)(1), 3304(a)(2) and 3304(b) of the FDCPA, these transactions should be unwound
and the assets should be ordered\’transferredv to the United States. Alternatively, Rennert,
Group, the Rennert Trusts, D’ Atri and unknown trustees or beneficiaries of the Rennert
Trust;, Metals, MagCorp, and KemMag, should be ordered to pay the value of these
assets to the United States. |

Due to the above described acts of the Defendants Rennert, Group, the Rennert Trusts,

D’ Atri and unknown trustees or beneficiaries of the Rennert Trusts, Metals, MagCorp,
and KemMag, the United States has been injured because these Defendants have rendered
or are attempting to render Defendant MagCorp insélvent as against the debts owed to the

United States or had reasonable cause to believe MagCorp was insolvent as against such

- debts.

The above acts of Defendants Rennert, Group, the Rennert Trusts, D’ Atri and unknown
trustees or beneficiaries of the Rennert Tmsfs, Metals, MagCorp, and KemMag, have
demonstrated their intent to hinder, delay and defraud the United States by assigning,
disposing, removing, concealing, ill treating, wasting, destroying, and converting
property that would otherwise be available to satisfy Defendant MagCorp’s debts to the
United States, or, in the alternative, that these Defendants entered into said transactions
which rendered Defendant MagCorp insolvent in the face of its debt to the United States
or failed to receive a reasonably equivalent value in exchange for the transaction.
Section 3101 of the FDCPA, 28 U.S.C. § 3101, Prejudgment Remedies, provides:

(a) APPLICATION

(1) The United States may, in a proceeding in
conjunction with the complaint or at any time after

18
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the filing of a civil action on a claim for a debt,
make application under oath to a court to issue any
prejudgment remedy.

(b) GROUNDS

... [A] prejudgment remedy may be granted by any court if the

United States shows reasonable cause to believe that —
(1) the debtor
(B) has or is about to assign, dispose, remove,
conceal, il] treat, waste, or destroy property with the
effect of hindering, delaying, or defrauding the
United States;
(C) has or is about to convert the debtor’s property
into money, securities, or evidence of debt in a
manner prejudicial to the United States with the
effect of hindering, delaying, or defrauding the
United States.

The property of Defendants Rennert. Group, the Rennert Trusts, D’ Atri and unknown
trustees or beneficiaries of the Rennert Trusts, Metals, MagCorp, and KemMag, including
but not limited to the funds in the Rennert Trusts, is subject to prejudgmem remedies
under the FDCPA, section 3101, including but not limited to attachment, receivership,
garnishment, and/or sequestration.

Count Six — Violations of the Federal Priority Act (FPA), 31 U.S.C. § 3713

The United States reasserts the previous allegations in paras. 1 - 91.
Pursuant to 31 U.S.C. § 3713(a), claims of the United States shall be paid first when a

person indebted to the United States is insolvent and (i) makes a “voluntary assignment”

of property, (ii) property of the debtor, if absent, is attached, or (iii) an act of bankruptcy

1s committed.
Pursuant to 31 U.S.C. § 3713(b), a representative of a person paying any part of a debt of

the person before paying a claim of the United States is liable to the extent of the
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payment for unpaid claims of the United States.

Each of the United States' claims made under counts 1 - 4 is “unpaid” within the meaning
of 31 U.S.C. § 3713(b).

The transfers referenced in Paragraphs 48 - 55 above, constitute “vollintary assignmgnt[s]
of property,” within the meaning of 31 U.S.C. § 3713(a).

The transfers referenced in Paragraphs 48 - 55, above, constitute “act[s] of bankfuptcy,”
within the meaning of 31 U.S.C. § 3713(a).

After a reasonable opportunity for further investigation or discovery, the evidence is
likely to show that when Metals and MagCorp made the transfersvreferencc'ed in
Paragraphs 48 - 55, above, MagCorp was or became “insolvent” and “without enough
property to pay all debts,” within the meaning of 31 U.S.C. § 3713(a). |

MagCorp’s debt to the United States triggered the United States’ priority over the
payments referenced in Paragraphs 48 - 55, above. |

Defendants Ira Rennert, Group, the Rennert Trusts, D’ Atri and unknown trustees or
beneficiaries of the Rennert Trusts, Metals, MagCorp, and KemMag, are transferees of |
payment or property transferred by MagCorp, over which the United States had priority.
Defendants Ira Rennert, Group, the Rennert Trusts, D’ Atri and unknown trustees or
beneficiaries of the Rennert Trusts, Metals, MagCorp, and KemMag, are each liable as a
“representative” of MagCorp, within the meaning of 31 U.S.C. § 3713(b), to the extent of
MagCorp's transfers referenced in Paragraphs 48 - 55 above.

Request for Relief

The United States requests that judgment be entered in its favor as follows:
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On Count One (False Claims Acf) against MagCorp, for statutory damages and a
civil penalties for each false statement;

On Count Two (Trespass) against MagCorp, three times the full value of the
minerals extracted or sold, without deduction for labor or expenses; or in the
alternative, either the full value of the minerals without deduction for labor or
expenses, or the full value of the minerals before severance;

On Count Three (Conversion) against MagCorp, for the value of the minerals
converted by MagCérp‘, plus interest;

On Count Four (Unjust Enrichment) against MagCorp, for the amount of money
MagCorp has been unjustly enriched by as a result of its harvest of minerals
belonging to the United States;

Pierce the corporate veil under federal and state law to hold Defendant Ira Leon
Rennert, as well as Defendaﬁts the Rennert Trusts, Group, D’ Atri and unknown
trustees and beneficiaries of the Rennert Trusts, and Metals responsible for the
debts and liabilities of MagCorp;

Enter a declaratory judgment pursuant to Section 3306(a) of the FDCPA, 28
U.S.C. § 3306(a), that transactions described in Paragraphs 48 - 55, above, were
fraudulent conveyances with respect to MagCorp’s debt to the United States and
therefore the transactions are null and void to the extent necessary to satisfy
MagCQrp’s debt to the United States;

With respect to the transactions described in Paragraphs 48 - 55, above, award the

United States a remedy pursuant to Section 3306(a) of the FDCPA, 28 U.S.C. §
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3306(a), against the assets transferred or other property of the transferee necessary
to the extent necessary to satisfy MagCorp’s debt to the United States, or, in the
altefnative, award the United States pre-judgment remedies under Section 3101 of
the FDCPA, 28 U.S.C. § 3101, including but not limited to attachment,
receivership, garnishment, and/or sequestration;

Awardr judgment that Defendants Rennert, the Rennert Trusts, Group, D’ Atri and
unknown trustees or beneficiaries of the Rennert Trusts, Metals, and MagCorp are
each liable to the United States, to the extent that they made or directed transfers,
assignments or payxnepfs by MagCorp before paying claims of the United States,
in violation of Section 3713(b) of the FPA, 31 U.S.C. § 3713(b);

On CountVSeven (Quiet Title) agaiﬁst the State, a declaratory judgment quieting
title in the United States to the minerals on and underlying the federal lands, and
the minerals contained in the waters on and underlying the federal lands of the
West Desert upon which the State pumped water from the Great Salt Lake as part
of its West Desert Pumping Project, including those minerals occurring in the
water so pumped;

For applicable surcharge, costs and fees;

For appropriate pérmanent injunctive relief; and

For such further relief as the court deems just and equitable.
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DATED this 16™ day of January, 2001.

DAVID W. OGDEN
Assistant Attorney General

Ly it b Bett.
MICH/AEL F. HERTZ

Director

POLLY A. DAMMANN
Assistant Director
ELIZABETH A. RINALDO
Trial Attorney
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United States Attorney
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TERRY PETRIE
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UNITED STATES BANKRUPTCY COURT _South en

_ DisTRICT OF Mew Yo PRO:!

Name of Debtor . , i
.Magncb\uvt/\ Corp. o America_

Case Number.

ol-1y212 ( REGY

b

Name of Creditbr (The bersoﬁ ‘or othef entity tb whorﬂ the deBtor owes
money or property): RJuceoy oF Lomck M GMACS.M 01\"")'

‘DQQM'\‘NU‘#' OQ 4“\2 'sﬁ\'ﬂﬁ'O(

[0 Check box if you are aware that

Name and address where notices should be sent;
Otice of Fidd Sobhuhr
115" S, Sta¥e SY., svite euo)
Say Lake Uiy, UT Qw28

Telephone number: ~ ( KOI\) §e4 -5

anyone else has filed a proof of
claim relating to your claim. Attach
copy of statement giving
particulars,

O Check box if you have never
received any notices from the
bankruptcy court in this case.

(O Check box if the address differs
from the address on the envelope
sent to you by the court.

THis Srack 18 For CourT USE ONLY

Account or other number by which creditor identifies debtor:

UTU- 54899 (uT-023)

Check here

if this claim Creplaces

a previously filed claim, dated:; Feb. CDl w02
M amends :

1. Basis for Claim

U Goods sold

O Services performed

U Money loaned .

'O Personal - injury/wrongful death
O

Taxes See ot.‘“‘(&d'\@(k '

O Retiree benefits as defined in 11 U.S.C. § 1114(a)
00 Wages, salaries, and compensation (fill out below)

Your SS #: ,
Unpaid compensation for services performed

from to,
(date)

(date)

2. Date debt was incurred: Q)\eﬁﬁ ~ proyert

3. If court judgment, date obtained:

4. Total Amount of Claim at Time Case Filed:

of all interest or additional charges.

§ _See oavocMed

If all or part of your claim is secured or entitled to priority, also complete Item 5 or 6 below..
O Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement

5. Secured Claim.
[ Check this box if your claim is secured by collateral (including a

right of setoff),

Brief Description of Collateral:

(] Real Estate (] Motor Vehicle
] Other.

Value of Collateral: §

Amount of arrearage and other charges at time case filed included in
secured claim, if any: $

6. Unsecured Priority Claim.
(] Check this box if you have an unsecured priority claim

Amount entitled to priority §$

Specify the priority of the claim:
[0 Wages, salaries, or commissions (up to $4,650),* earned within 90 days before
filing of the bankruptcy -petition or cessation of the debtor’s business, whichever
is carlier - 11 U.S.C. § 507(a)(3). o
Contributions to an employee benefit plan - 11 U.S.C. § 507(a)().
Up to $2,100* of deposits toward purchase, lease, or rental of property or
services for personal, family, or household use - 11 U.S.C. § 507(a)(6).
Alimony, maintenance, or support owed to a spouse, former spouse, or child -
11 US.C. § 507(a)(7). .
Taxes or penalties owed to governmental units - 11 U.S.C. § 507(a)(8).
Other - Specify applicable paragraph of 11 U.S.C. § 507(a)(____).

ts are subject to adjustment on 4/1/04 and every 3 years thereafier with

~O0 O OO

respect to cases commenced on or after the date of adjustment.

7. Credits:

The amount of all payments on this claim has been credited and
deducted for the purpose of making this proof of claim.

8. Supporting Documents:” Attach copies of supporting documents, such as
promissory notes, purchase orders, invoices, itemized statements of running
accounts, contracts, court judgments, mortgages, security agreements, and evidence
of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the documents
are not available, explain. If the documents are voluminous, attach a summary.

9. Date-Stamped Copy: To receive an acknowledgment of the filing of your claim,

_enclose a stamped, self-addressed envelope and copy of this proof of claim.

This Spack 1s For Court Use ONLY

Date Sign and print the name and title, if any, of the creditor or other person authorized to file
3’ 2 IQ this glgim (attach.copy pf power of attorey, if any): Cdwar\ Cl«q.xs .
i GLW\/' Ausishant Unibed Stekes Gtiomae &

Penalty for presenting fraudulent claim: Fin&f up to $500,000 or imprisonment for up to 5 years, or l;c))th. 18 U.S.C. §§ 152 and 3571.
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FORLM B10 (Official Form 10) (4/01) ) '

UNKTED STATES BANKRUPTCY COURT _South etn

DISTRICT OF _New ‘?Or’\k

“PROOF OF GLAM

Namie of Debtor

KQVICO MZ“”QJ\S\ \nc

Case Number

O\ -y 2\ (REGY

of thes case.

. NOTIE: This form. should. riot’ be vsed ‘to make a' claim for an administrative expense arising’ after the’ commencement
‘A “request” for payment of an admlmstratlve expense may be hil led pursuant to 11 U. 8.C. § 503.-

Namrae of Credltor (The person or other entity to whom the debtor owes
mon.ey orproperty):  Bureow o Laadk Manaaem et

Depariment ¢ e ’fm’renor

00 Check box if you are aware that

anyone else has filed a proof of
claim relating to your claim. Attach
copy:-of statement giving
particulars.

Namae¢ and address where notices should be sent: d Check lcniox if you ha\;‘e nevialr
N ~ ey or received any notices from the
?;&‘.ws OCS*_F\S\ &\ Sio ' oite 610\ bankruptcy court in this case.
' &TR < 2 O Check box if the address differs
Say Leke C'\hS \ JT 428 from the address on the envelope
sent to you by the court.
Telephone number: go)) §24 -5 Tms: SpAcE 1s FoR Court Use ONLY
Account or other number by which creditor identifies debtor: Check here |
o s replaces . . . Fek. 20, 200
—_ if this claim a previously filed claim, dated:_"@b- €U, 2002
UTU- 54897 (VT-023) i amencs

1. Basis for Claim

Goods sold

Services performed

Money loaned

Personal injury/wrongful death

5( giﬁ:: See od'\ao\«u)\

goooo

[0 Retiree benefits as defined in 11 U.S.C. § 1114(a)
O Wages, salaries, and compensation (fill out below)

Your SS #:
Unpaid compensation for services performed

from to

(date) (date)

.2. Date debt was incurred: 9)\‘1‘('5 ~ preyent

. If court judgment, date obtained:

of all interest or additional charges.

4. Total Amount of Claim at Time Case Filed: $
If all or part of your claim is secured or entitled to priority, also complete Item 5 or 6 below.
O Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement

See gAtoe M ed\

5. Secured Claim.
[ Check this box if your claim is secured by collateral (including a

right of setoff).

Brief Description of Collateral:

(] Real Estate [ Motor Vehicle
0 Other.

Value of Collateral: §

Amount of arrearage and other charges at time case filed included in
secured claim, if any: $

6. Unsecured Priority Claim.
[ Check this box if you have an unsecured priority claim

Amount entitled to priority §

Specify the priority of the claim:
[0 Wages, salaries, or commissions (up to $4,650),* earned within 90 days before
filing of the bankruptcy petition or cessation of the debtor’s business, whichever
is carlier - 11 U.S.C. § 507(a)(3).
Contributions to an employee benefit plan - 11 U.S.C. § 507(a)(4).
Up to $2,100* of deposits toward purchase, lease, or rental of property or
services for personal, family, or household use - 11 U.S.C. § 507(a)(6).
Alimony, maintenance, or support owed to a spouse, former spouse, ot child -
11 U.S.C. § 507(a)(7).
Taxes or penalties owed to governmental units - 11 U.S.C. § 507(a)(8).
Other - Specify applicable paragraph of 11 U.S.C. § 507(a)(___).
*Amounts are subject to adjustment on 4/1/04 and every 3 years thereafter with

respect to cases commenced on or after the date of adjustment,

O
|
O
O
|

A

7. Credits:

9.

The amount of all payments on this claim has been credited and
deducted for the purpose of making this proof of claim.

8. Supporting Documents: Aftach copies of supporting documents, such as il
promissory notes, purchase orders, invoices, itemized statements of running ‘
accounts, contracts, court judgments, mortgages, security agreements, and evidence T
of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the documents T -
are not available, explain. If the documents are voluminous, attach a summary.
Date-Stamped Copy: To receive an acknowledgment of the filing of your claim,
enclose a stamped, self-addressed envelope and copy of this proof of claim.

Tris Seace 1s For Court Usg ONLY

Date Sign and print the name and title, if any, of the creditor or other person authorized to file
2 / 19 1‘2. th im (attach copy of power of attomey, ifany): €4wa an
PO % ‘ Assistaat Datdeeh STk Priphesy

Penalty for presenting fraudulent claim: FQe of up to $500,000 or imprisonment for up to 5 years, oFB’oth. 18 U.S.C. §§ 152 and 3571.
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JAMES Bl. COMEY

United States Attorney for the
Southern District of New York
Attorney for United States of America
By: Edward Chang (EC-8218)
Assistant United States Attorney

100 Church Street, 19th Floor

New York, NY 10007 ,
Telephone: (718) 422-5628

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

X
Inre :
MAGNESIUM CORPORATION
OF AMERICA,

Debtor. :

X
Inre :
RENCO METALS, INC.,

Debtor.

X

AMENDED PROOF OF CLAIM OF THE UNITED STATES ON BEHALF
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Chapter 11

Case No. 01-14312 (REG)

(Jointly Administered)

Case No. 01-41311 (REG)

OF THE UNITED STATES BUREAU OF LAND MANAGEMENT

A, Preliminary Statement

1. This Proof of Claim is filed by the United States at the request of the United States

Bureau of Land Management ("BLM"). The Attorney General is authorized to make this Proof

of Claim on behalf of the United States. This Proof of Claim relates to:

(a) the liability of debtor Magnesium Corporation of America (“MagCorp”) and

debtor Renco Metals, Inc. ("Metals"; collectively, "Debtors") for reclamation of federal lands

required pursuant to a right-of-way grant, serial number U-54897, and

(b) the liability of the Debtors for unpaid rent on ROW U-54897.
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B.  Facts

2. In 1986, Amax Magnesium, Inc. ("Amax"), arpredecessdr in interest to MagCorp,
received from BLM a right-of-way grant ("ROW"), serial number U-54897, to construct a canal
and evaporative ponds (“Knolls Facility”) on property owned by the United States and managed
by the BLM. Attached as exhibit A is a-copy of relevant provisions of ROW U—54897.

3., ROW U-54897 requires MagCorp to pay rent in advance on an annual basis. By letter
dated January 29, 2002, MagCorp was informed that rent was past due for calendar year 2002 in
the amount of $68,969.96. That amount remains due and owing. Attached as exhibit B is the
letter, dated January 29, 2002, demanding payment from MagCorp.

4. ROW U-54897 further provides: "Prior to abandonment of the grant, the holder shall
contact the Authorized Officer to arrange a joint inspection of the grant area. The inspection will
be held to agree on an acceptable abandonment and rehabilitation plan. The Authorized Officer
must approve the plan in writing prior to the holder commencing any abandonment and
rehabilitation activities."

5. The Knolls Facility has not been used for any production purposes since December,
1999,

6. MagCorp is a closely held corporation owned wholly by Metals and controlled by
Metals and the owners of Metals. Because of significant transfers of assets to Metals and the
owners of Metals, MagCorp is undercapitalized, insolvent on a balance sheet basis, and unable to
pay its debts to the United States. Metals is liable for MagCorp's debts and obligations to the

United States.
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C. | Ciﬁim for Unpaid Rent

6. The United States hereby asserts an administrative priority claim against the Debtors

for unpaid rent as described in paragraph 3.

D. Claims for Reclamation

7. The Salt Lake Field Office of the BLM has determined that the reclamation
requirements for ROW U-54897 include, without limitation, reclamaﬁon relating to ditches and
berms developed during ditch construction, exterior dikes of the evaporation ponds, interior dikes
of the evaporation ponds, brine storage ponds, removal of structural facilities, roads, and
reestablishment of cadastral survey monuments. BLM's cost estimate for the reclamation is
$6,051,640.

8. The United States hereby asserts a claim against the Debtors for the reclamation of
federal lands pursuant to ROW U-54897. This claim is filed on a protective basis as set forth in
paragraphs 9 and 10 below.

9. Certain stat_utofy and regulatory obligations of the Debtors, including the Debtors'
obligations under ROW U-54897, are mandatory injunctive obligations that are not dischargeable
claims within the meaning of Section 101(5) of the Bankruptcy Code.r It .is the United States’
position that it is not required to file a Proof of Claim with respect to such mandatory injunctive
obligations of the Debtors. The Debtors, including any successor to MagCorp or Metals, must
comply with such mandatory injunctive obligations.

10.  This Proof of Claim is protective in nature as to ‘any injunctive obligations of the
Debtors under ROW U-54897 or any pertinent statutes or regulations. Court-ordered and

regulatory obligations of the Debtors are mandatory injunctive obligations of the Debtors for
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wﬂich pro‘:)fs of claim need not be filed under the Bankruptcy Code. Nevertheless, this claim is
filed in protective fashion to protect the United States’ rights with respect to such injunctive
obligations. The United States reserves the right to take future actic;ns to enforce any such
obligations of the Debtors. Nothing in this Proof of Claim constitutes an election of remedies or
a waiver of any rights of the United States.

E. Conclusion

11. This Proof of Claim reflects the’known liability of the Debtors to the United States
on behalf of the BLM. The United States reserves the right further to amend this claim to assert
subsequently discovered liabilities. This Proof of Claim is without prejudice to any right under
11 U.S.C. § 553 to set off, against this claim, debts owed (if any) to the Debtor by this or any
other federal agency.

12. The United States is entitled to administrative priority for any post-petition liabilities
of the Débtors. This Proof of Claim is filed only in protective fashion with respect to such post-
petition liabilities and is not a waiver of the United States’ right to administrative priority status.
The United States will file any application for administrative expense priority at the appropriate

time.
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I3

Dated: March 27, 2002
New York, NY

By:

JAMES B. COMEY
United States Attorney for the
Southern District of New York

D e

EDWARD CHANG (EQ% 8)
Assistant United States Attorney
100 Church Street, 19th floor
New York, New York 10007
Tel. (718) 422-5628
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EXHIBIT A
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U-54897
2800
(UT-027)
AMENDED RIGHT-OF-WAY
SECTION A
1. There is hereby granted, pursuant to Title V of the Federal

Land Policy and Management Act of 1976 (43 U.s.C. 1761), a
nonexclusive, non-possessory right-of-way grant to:

MAGCORP

Magnesium Corporatiocn of America
238 North 2200 West

Salt Lake city, Utah 84116

In case.of change of address, the holder shall immediately notify
the Authorized Officer.

2. To use, subject to terms and conditions set out below, the
following described public land:

Evaporati@e Pond portion: subtotal 53,212 acres

T. 1 N., R. 12 W., SLM, UT:
Sections 4 - 7, All
_Section 8, N 1/2, SW 1/4
Section 9, N 1/2 '
Section 17, W 1/2
Sections 18 & 19, All
Section 20, NW 1/4, S 1/2
Section 21, S 1/2
Sections 28 - 31, All
Section 33, All
Excluding private lands in Sections 28 & 33

T. 1 S., R. 12 W., SIM, UT:
Sections 4 - 9, All
Sections 17, 18, those portions north of I-80

T. 1 N., R. 13 W., SIM, UT:
sections 1, 3 - 15, 17 - 31, 33 - 35, All

T 1 S., R. 13 W., SLM, UT:
Sections 1, 3 - 12, All
Sections 13 - 15, 17, 18, those portions north of I-80
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T. 1 N., R. 14 W., sLM, UT:
sections 1, 3, 4, 9 -15, 23 - 26, All

r. 1 ., R. 14 W., SLM, UT:
Section 1, All

ywwater Well subtotal .08 acres
A~ 60’ X 607 site within the following legal subdivisions:

r. 1 8., R. 12 W., SIM, UT:
section 13, NE4NEX

Haul Roads: subtotal 72.46 acres

Existing Road

T. 1 S., R. 12 W., SIM, UT:
Section 3, LWk
section 4, SEXSEX%
Section 9, ELXEX%

i NW % NW

T. 1 N., R. 12 W., SIM, UT:
gection 3, Lot 2, SWANE%, SELNW%, E%SWi
Section 10, E4WX
cection 15, E4NW%, N%SWx, SW4SWk
section 22, NW4NWX
Ssection 34, W4SWX

Haul Road No. 2

T. 1 S., R. 12 W., SIM, UT:
section 13, SESEX

r. 1 8., R. 11 W., SILM, UT:
Section 18, WiW}

Haul Road No. 3

T. 1 S-’ R.lz w., SIIM' UT:
section 3, NW4NWX

Haul Road No. 4

T. 1 N., R. 12 W., SIM, UT:
section 22, NW4SWj

Haul Road No. 5

'To 1 No' RI 12 w., SIM’ UT:
cection 3, SWiNWY, N4SWk, SiSEX
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3

K zul Road No. 6

T. 1 8., R. 12 W., SLM, UT:
Section 4, SE4SWX, W4%SEX
Section 8, SEX
Section 9, NWY, NW%SWj
Section 17, NWYNE%, NEXNW%

Erine Pipeline subtotal 155.83 acres

7. 1 S., R. 13 W., SLM, UT:
Section 13, S%

T. 1 S., R. 12 W., SLM, UT:
' Section 13, =}

Section 14, S%

Section 15, S%

Section 17, Sk

Section 18, S%

r. 1 §., R. 11 W., SIM, UT:
Section 1, SiS%
Ssection 9, S%SEX
Section 10, S%
Section 11, NE%, S3NW%, NiSW%
Section 12, N%N%
section 17, N%, N%SWX
Section 18, S%

T. 1 S., R. 10 W., SIM, UT:
section 5, SLNW%, N%SWj
Section 6, Lots 6, 7, SLNE%, E%SWk, N%SEX

T. 1 N., R. 10 W., SIM, UT:
Section 13, S%
cection 23, E4NEY, SWLNEX, N4%SE%, NELSW%, SW%SWX%
Section 24, NWiNWX
Section 26, NWiNW
Section 27, EXNE%, SWXNE%, ELSWY, SW4SWY, N%iSWX, SW4SEX
Section 33, NEj%
Section 34, NW%

T, 1 N., R. 9 W., SIM, UT:
section 17, N%, N%SEX
gsection 18, Lots 2, 3, NE%, ELNWX
Section 21, NE%, NE4NWX
section 22, S%
section 25, S%S%
section 26, W%, SEX%
Section 27, SW%

. 1 S., R. 8 W., SIM, UT:
Section 5, Lots 2 - 4
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T. 1 N., R. 8 W., SIM, UT:
Section 3, Lot 3, SEXNWY, E%SWX
Section 10, E%XW%
Section 15, E%W%
Section 22, E4NW%, SWX
Section 27, NWNWX
Section 28, EXNEY, WiSEX, SE4SWX
Section 30, SW%SWi
Section 31, SWLNE%, NW%, SE}
Section 33, NW%SWX

T. 2. N., R. 8 W., SLM, UT:
Section 22, E4W%
Section 27, E4W%
Section 34, EiWk

Temporary Water Pipeline No. 1 subtotal 6.66 acres

T. 1 S., R. 11 W., SIM, UT:
Section 18, WiW}

P. 1 S., R. 12 W., SIM, UT:

Section 13, E%XNE%, S%S%

Section 14, S%S%

Section 15, S%S%

Section 17, SE4NW}%, SEX

Temporary Water Pipeline No. 2 subtotal 1.45 acres

r. 1 N., R. 12 W., SLM, UT:
Section 3, SW4NW%, N%SW%, S%SEX

3. pescription of the Right-of-Way Facility and Purpose:

The pond portion of the right-of-way is for ‘the construction,
operation, use, and maintenance of an evaporative pond system,
totalling approximately 53,212 acres.

The road portion of the right-of-way js for the operation, use and
maintenance of an existing road, 60 feet wide, and for the
construction, operation, use and maintenance of new roads, 80 feet
wide. The total acreage for these roads is approximately 58 acres.

The pipeline portion of the right-of-way is for the construction,
operation, use and maintenance of a 41 mile pipeline system, 20
feet wide, with the construction of this pipeline, and is for a 50
foot construction width, totalling an additional 150 acres.

The amended brine pipeline portion of the right-of-way is for the
construction, operation, use and maintenance of a relocated portion
of a 41 mile pipeline system, 12,700 feet long, 20 foot wide,
totalling 5.83 acres.




Oi—14312‘k\aaim 60-1 Part 6 Filed 03/‘1@ 14 of 26

b

The water well right-—of—way is for the construction, use and
maintenance of a water well site 60 feet by 60 feet, involving .08
acres. :

The temporary haul road is for the operation, use and maintenance
of an existing road, approximately 10,500 feet in length, and 60
feet in width, totalling 14.46 acres. : :

The two temporary water pipelines are for the construction,
operation, use and maintenance of two water pipelines associated
with project construction. Temporary Water pPipeline No. 1 is
approximately 29,000 in length, 10 feet in width, and totals 6.66
=cres. Temporary Water pPipeline No. 2 is approximately 6300 feet in
Jength, 10 feet in width, and totals 1.45 acres.

The total of this right-of-way is 53,448.48 acres.




————
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TERMS - AND CONDITIOKRS
SECTION B . .
1. The right-of-way holder agrees to comply with all the
applicable regulations contained in 43 CFR 2800.

5. *If the right-of-way holder violates any of the terms and
conditions of the right-of-way, the Authorized Officer may, after
giving written notice, declare the grant terminated.

3. This grant is subject to all valid rights existing on the
cffective date of this grant.

4. The right-of-way shall be relinquished to the United states if
the authorized uses are no longer needed.

5. 211 other terms and conditions. Compliance will be in
accordance with the terms and conditions as specified herein and in
Exhibit A, attached hereto and made a part hereof.

6. Rental.

The holder will pay in advance an annual rental to the United
States. The holder will make each subsequent annual rental payment
pefore the next succeeding anniversary of the effective date.

a. The fair market rental for the 7,596.48 acres containing
capital investments (see Exhibit B), the office, shop, main
ponds, pipelines, roads, wells, and canals, shall be $1.10 per
acre. This rental rate shall be subject to pericdic
reappraisal, at five-year intervals beginning in June 1993,

These reappraisals shall be based on fair market value.

b. BLM will establish a rental rate of 15% or $0.165 per acre
on those remaining public lands currently under the right-of-
way containing other ponds and dikes (45,852 acres). The
rental rate on these lands will remain at 15% of a base, but
that base rate shall be subject to periodic reappraisal.
Magcorp will not use these 45,852 acres as long as they are
paying this 15% rate. -

c. Should these or any or all of these 45,852 acres once
again become part of the operation, this rental will
jmmediately increase to the fair market rate at that time.
Likewise, should any of the 7,596.48 acres become non-
essential and not used for production, upon notification to
and verification by BLM, the rate for those lands shall drop
to the 15% rate, at the time of the next scheduled
reappraisal.

d. BIM retains the right to igsue a right-of-way grant, to a
third party, on any portion of this 45,852 acres with
concurrence by Magcorp. This will not affect the rental paid
by Magcorp, unless Magcorp does not agree with the issuance of
another right-of-way to a third party. 1In such a situation,
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BIM will not issue the right-of-way in question, but Magcorp’s
rental on those lands (the acreage applied for by the other
party) will immediately increase to the fair market rate at

that time.

7. This right-of-way grant will terminate 30 years from the
effective date, unless prior thereto it is relinquished, abandoned,
terminated or otherwise modified pursuant to the terms and
conditions of this grant or of any applicable Federal law or
regulation.

rhis right-of-way grant may be renewed. If renewed, right-of-way
will be subject to regulations existing at the time of renewal, and
such other terms and conditions Jdeemed necessary to protect the
public interest. ' -

SECTION C

The effective date of this right-of-way grant is the date of
execution by the Authorized officer.

The undersigned agrees to The right-cf-way grant is
the terms and conditions of exequted this - ™\ day
this right-of-way grant: of 2\05y>‘>* I \SA AR

J%Qanﬁméu—(imMH4Z;~f/ALMﬁua1J Nouserd Naduie
{Néme of Cofporatidh) 2uthorized Officer

BY :L/?_]Zi,? )(9 K/uﬂ_, ?t?“:\) Eyr\‘,\rag Ace, Mmaco\..
ritlei. Juce /é;£¢élk“2;' T -

(affix Corporate Seal)
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EXHIBIT A
AMENDED RIGHT-OF-WAY U-54897
STIPULATIONS

1. There is reserved to the authorized Officer, the right to
grant additional rights-of-way or permits for compatible uses on,
over, under or adjacent to the land involved in this grant.

2. The holder shall, to the fullest extent of the law, indemnify
the United States against any liability, damage, Or claims arising
in connection with the holder’s use or occupancy of public land
under this grant.

3. The holder shall conduct all construction, operation and
maintenance activities in a manner that will avoid or minimize
degradation of air, land and water quality. All construction work
and subsequent use of the right-of-way chall be consistent with
applicable Federal, State and local laws and regulations relating

to safety, water gquality, and public health.

4. All construction activities shall be confined to the minimum

area necessary and shall not exceed the established area of the

right-of-way.

P vt 4

5. The holder shall do everything reasonable within its power and
shall reqguire its employees, contractors, and employees of
contractors to do everything reasonable within their power, both
independently and upon reguest of the Bureau, to prevent and
suppress fires on or near the land to be occupied under this grant.
When requested by the Authorized officer, the holder shall make
their equipment or the equipment - of their contractors temporarily
available for fighting fires caused by any activity associated with

this grant.

6. During construction, the holder shall regulate access and
vehicular traffic as required to protect the public, wildlife, and
1ivestock from hazards associated with the project.

7. since portions of this right-of-way will be co-used with
rights-of-way U-47260 and U-54898, the holder shall provide
evidence satisfactory to the authorized Officer that road use
agreements have been entered into with the holders of these rights-

of-way.

8. construction-related traffic shall be restricted to routes
approved by the Authorized Officer. New access roads or Cross-
country vehicle travel will not be permitted unless prior written
approval is given by the authorized Officer. Authorized roads used
by the holder shall be rehabilitated or maintained when
construction activities are complete as approved by the Authorized

Officer.
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=R Any cultural and/or'paleontological resources (historic or
prehistoric site or object) discovered by the holder, or any person
working on his behalf, on public or Federal 1land shall be
j§mmediately reported to the authorized Officer. The holder shall
=uspend all operations in the immediate area of such discovery
Lntil written authorization to proceed is ijssued by the Authorized
Officer. An evaluation of the discovery will be made by the
2uthorized officer to determine appropriate action to prevent the
Qoss of significant cultural or scientific values. The holder will
e responsible for the cost of evaluation and any decision as to
proper mitigation measures will be made by the Authorized officer
after consulting with the holder. ' _

70. The holder shall promptly remove and dispose of all waste
caused by its activities as directed by the Authorized officer. The
term "waste" as used herein means all discarded matter including,
but not limited to, human waste, trash, garbage, refuse, petroleum
products, ashes and equipment. Toxic material shall not be released
into any lake or water drainage. If facilities authorized for
construction under this right-of-way grant use Polychlorinated
Biphenyls (PCBs), such use shall be in a totally enclosed manner in

accordance with provisions of the Toxic Substances Control Act of
1976, as amended (40 CFR part 761). Additionally, any release of
pcBs (leaks, spills, etc.) in excess of the reportable gquantity
established by 40 CFR Part 117 shall be reported as required by
law. A copy of any report required or requested by any Federal
agency or State government as a result of a reportable release Or
spill of any hazardous material shall bYe furnished to the
authorized Officer within 5 working days of the occurrence of the

spill or release.

11. The holder will comply with all State, county, and local
government laws and requlations which apply to this project.

12. The holder shall protect all survey monuments found within the
right-of-way. Survey monuments include, but are not limited to,
General Land Office and Bureau of Land Management Cadastral Survey
corners, reference COIners, witness points, U.S. Coastal and
Geodetic benchmarks and triangulation stations, military control
monuments, and recognizable civil (both public and private) survey
monuments. In the event of obliteration or disturbance of any of
the above, the holder shall immediately report the incident, in
writing, to the Authorized Officer and the respective installing
authority, if known. Where General Land Ooffice or Bureau of Land
Management right-of-way monuments or references are obliterated
during operations, the holder shall secure the cservices of a
registered land surveyor or a Bureau cadastral surveyor to restore
the disturbed monuments and references using surveying procedures
‘found in the Manual of curveying Instructions for the Survey of the
public Lands of the United States, latest edition. The holder shall
record such survey in the appropriate county and send a copy to the
Authorized oOfficer. If the Bureau cadastral surveyors or other
Federal surveyors are used to restore the disturbed survey

monument, the holder shall be responsible for the survey cost.
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13. The holder shall not initiate any construction or other
surface disturbing activities on the right-of-way without the prior
written authorization of the Authorized officer. Such authorization
chall be a written notice to proceed issued by the Authorized
officer. Any notice to proceed shall authorize construction or use
only as therein expressly stated and only for the particular
location or use therein described. :

14. The holder shall submit plans of development that describe in

detail the construction, operation, and maintenance of the right-

of-way and its associated improvements oOr facilities. The degree

and scope of these plans will vary depending upon (1) the

complexity of that portion of the improvements or facilities, (2)

the anticipated conflicts that require mitigation, and (3)

additional technical information regquired Dby the Authorized

officer. The plans will be reviewed and, if appropriate, modified

and approved by the Authorized oOfficer. An approved plan of
development shall be made a part of the Notice to Proceed.

15. TIf determined to be necessary based upon the information
submitted in any plan of development, the Authorized Officer may
require a bond or other security to be furnished at a date that
would be specified at the time the bond or security is reguired.
The amount of the bond or security shall be determined by the
2uthorized Officer. This bond or security would be maintained in
effect until construction has been completed and determined to be
in compliance with the plan of development, as determined by the

authorized Officer.

16. Prior to beginning construction, the holder will furnish all
contractors copies of these stipulations (Exhibits A and B, and any
additional stipulations in the Notices to Proceed) and explain the
1imitations imposed by said stipulations.

17. Prior to abandonment of the grant, the holder shall contact
the Authorized officer to arrange a joint inspection of the grant
area. The inspection will be held to agree on an acceptable
abandonment and rehabilitation plan. The puthorized Officer must
approve the plan in writing prior to the holder commencing any

abandonment and rehabilitation activities.

18. The holder will comply with all State, county, and local
government laws and regulations which apply to this project.
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 EXHIBIT B

Evaporative Pond portion: subtotal 7,360 acres

T. 1 S., R. 12 W., SLM, UT:
Sections 5 - 7, All
Section 8, NW 1/4
T. 1 S., R. 13 W., SLM, UT:
Sections 1, 6, 7, 11 -15, All
Section 18, NW 1/4
Water Well subtotal .08 acres
A 60’ X 60’ site within the following legal subdivisions:
T. 1 S., R. 12 W., SIM, UT:
Section 13, NE}NEX
Baul Roads: subtotal 72.46‘acres
Existing Road
T. 1 S., R. 12 W., SIM, UT:
Section 3, WiWX i
Section 4, SE%SEj
Section 9, ELEX
Section 10, NWiNWX
T. 1 N., R. 12 W., SLM, UT:
Section 3, Lot 2, SW4NEX, SEXNWX, E%SWX%
Section 10, E%W%
Section 15, EXNW%, N4SW%, SW3%SWX
Section 22, NWiNWk
Section 34, W4iSW3j
Haul Road No. 2
T. 1 S., R. 12 W., SIM, UT:
Section 13, SE%SEX%
T. 1 S., R. 11 W., SIM, UT:
Section 18, WiWk
Haul Road No. 3
T. 1 S., R. 12 W., SLM, UT:
Section 3, NWiNWX
Haul Road No. 4
T. 1 N., R. 12 W., SIM, UT:
Section 22, NW%SWj ’




... 01-14312-@ff)y &im 60-1 Part6 Filed 03/107Q 21 of 26

Ll

—Haul Road No. 5

T. 1 N., R. 12 W., SLM, UT:
Section 3, SWiNW%, N%SWy, S%SE}

Haul Road No. 6

?. 1 S., R. 12 W., SIM, UT:
Section 4, SE%SW%, W%SEX
Section 8, SE}

Section 9, %, NWLSW)
Section 17, NW4NEY, NE4NWX

Brine Pipeline subtotal 155.83 acres

T, 1 S., R. 13 W., SIM, UT:
Section 13, S%

r. 1.S., R. 12 W., SILM, UT:
:  Section 13, S%

Section 14, S%

Section 15, 5%

Section 17, Sk%

Section 18, SX%

T. 1 S., R. 11 W., SILM, UT:
Section.1, S%S%
Section 9, S%SEx
Section 10, Sk
‘Section 11, NE%, SLNW)%, NLSW)
Section 12, N%N%
Section 17, N¥%, Ni%SWX
Section 18, S%

T. 1 S., R. 10 W., SLM, UT:
Section 5, SLNWk, NiLSW
Section 6, Lots 6, 7, SLNE}, E%SW%, N%SEX

‘p, 1 N., R. 10 W., SLM, UT:
Section 13, 8%

Section 23, ELXNEY, SW4NE%, N3SEX, NELSW)%, SW4iSW}

Section 24, NWiNW}

Section 26, NWiNW3

Section 27, E4NE%, SWLNE%, EXSWX%, SW4SW%, N%SW%,
Section 33, NE}

Section 34, NWj

SW%SEX




L

T. 1 N., R.
Section
Section
Section
Section
Section
Section
Section

18,

T. 1 S., R.

Section 5,

R.
3,

T. 1 N.,
Section
Section
section
" Section
Section
Section
Section
Section

£ o

Dt:'bLJ.UlI

22

33

T, 2. N., R.
Section
Section

Section:

27
34,
Temporary Water P
R.

T. 1 S.,

. Section 18,

T. 1 S., R.

Section 13,

.Section 14
Section 15
“Section 17

Temporary Water P:

T. 1 N., R.

Section 3,

3'

The total of the area of capital invest

17,

21,
22,
25,
26,
27,

10,
15,

27,
28,
30,

‘31,

22,

9 W., SIM, UT:
N%, N1SE%

Lots 2, 3, NEY%,
NE%, NEX L NW

Sk
SkSk
Wk,
SW}

ELNWX

SEX

8 W., SLM, UT:
Lots 2 - 4

8 W.,

Lot 3,
ELWX
E4W%
, EXNW), SWj

NW%NW

EqNE%, w1SEa, SE% sw%
SW%SW)
SWLNE%

1
NWXSWY

SIM, UT:
SE4NWY, E%SWX

NW%, SE}

[

8 W.,
E%W%
» ELWX

EW1

SIM, UT:

1pe11ne No. 1 subtotal

11 W., SIM, UT:

W—;W’f

12 'W., SLM, UT:
E4XNE%, SiS% .
, S%8%

, S%S%

, SE4NW)%, SEX

ipeline No. 2

12 W., SIM, UT:

SWLNWY%, N4¥SW}%, S%SEX
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6.66 acres

subtotal 1.45 acres

pescription of the Right-of-Way Facility and Purpose:

ments is 7,596.48 acres.
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EXHIBIT B




MAGNESIUM CORp OF AMERICA
SALT LAKE CITY UT BRANCH 02

238 N 2200 W

SALT LAKE CITY UT

v

84116

)
\

If the rental is not paid when due, after notice,
action will be taken to terminate the authorization.

BLM Tax Number: 84-0437540

DEPARTMENT OF THE INTERIOR-BLM

Salt
2370

Salt

SERIAL-NUMBER/

REFERENCE-NUMBER

054897

Lake Field Office
South 2300 West
uT

Lake City 84119

PAY THIS AMOUNT:

BILLING SUMMARY
Due Date: 01/01/2002

BILLING PERIOD/ L
FUND COMM LAND GEO

FUND
SYMBOL " CODE CODE TYPE ST
From: 01/01/2002

3220 680 18 49

14

TOTAL BILL AMOUNT:
TOTAL PAYMENTS RECEIVED:

Ralance:

- 0‘1-143’12-mkv" Claim 60-1 Part 6 rFiIed 03/15/17'{ Pg 24 of 26

i 1f the above Name or address are ingorrect, please enter corrections.

S*x*%68,969.96

GEO

BILL

CNTY AMOUNT
To: 01/01/2003
045 68969.96

$*x**68,969.96

Sxkkxkx*kxx0,00

$x**68,969.96 -
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UTU-54897

(UT-023)

Certified Mail # 7001 1140 0001 2632 0817
Return Receipt Requested

Magnesium Corp of America

238 North 2200 West

-Salt Lake City, Utah 84116

Re: Unpaid Right-of-Way Rental Fees for UTU-54

Dear Right-of-Way Holder:

Filed 03/15/17 . Pg 25 of 26

File

Our records indicate the calendar year 2002 rental for the above referenced right-of-way has not
yet been paid. Per 43 CFR 2803.1-2(a), the holder of a right-of-way grant shall pay annually, in
advance, the fair market rental value as determined by the authorized officer.

Please refer to the enclosed bill. Payment was due on January 1, 2002 and is now delinquent.
Please remit the amount due within 15 days of receipt of this letter. Failure to do so may result

in termination of the right-of-way.

Questions concerning this letter may be directed to

Anita Jones at 801-977-4327 or Grace Jensen

at 801-977-4372. We thank you for your help resolving this issue.

Enclosure
Bill

Sincerely,
Brad Paimer

Brad D. Palmer
Assistant Field Manager
Non-Renewable Resources
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Exhibit F
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FORM B10 (Official Form 10) (4/98)

UNITED STATES BANKRUPTCY COURT Southern DISTRICT OF New York
Name of Debtor Case Number
Mag i C
Name of Creditor (The person or other entity to whom the debtor owes | [ Check box if you are aware that
money or property): ' anyone else has filed a proof of
yorpropery): Bureau of Land Management claim relating to your claim. Attach
U.S. Department of the Interior copy of statement giving
particulars.
Name and address where notices should be sent: O Check box if you have never
Office of the Solicitor received any notices from the
. R bankruptcy court in this case.
Suite 6201, Federal Building {0 Check box if the address differs
125 South State Street . from the address on the envelope
alt Lake Cit UT 84138 - sent to you by the court.
'I§1ep]ﬂone nulléber: & (801)1524-5677 This Spack 15 For Court Usg ONLY
Account or other number by which creditor identifies debtor: Check here : 2/20/02
ifthis claim TP 4 eviously filed claim, dated: 3/27 /02
X1 amends
1. Basis for Claim O Retiree benefits as defined in 11 U.S.C. § 1114(a)
U Goods sold O Wages, salaries, and compensation (fill out below
O Servi T d © P
€rvices periorme Your SS #: .
0 Money loaned ) ) )
U0 Personal injury/wrongful death Unpaid compensation for services performed
O Taxes '
: ; from to
X3 Other —see_attached . (o) (@)
2. Date debt was incurred: 1992-1997 3. If court judgment, date obtained:
4. Total Amount of Claim at Time Case Filed: $ _See attached

If all or part of your claim is secured or entitled to priority, also complete Item 5 or 6 below.
O Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement
of all interest or additional charges.

5. Secured Claim. 6. Unsecured Priority Claim.

O Check this box if your claim is secured by collateral (including a [J Check this box if you have an unsecured priority claim
right of setoff). Amount entitled to priority §
' Specify the priority of the claim;

Brief Description of Collateral: : - )
Wages, salaries, or commissions (up to $4,300),* earned within 90 days before

[1 Real Estate L] Motor Vehicle filing of the bankruptcy petition or cessation of the debtor’s business, whichever
O Other— is earlier - 11 U.S.C. § 507(a)(3).

Contributions to an employee benefit plan - 11 U.S.C. § 507(a)(4).

Up to $1,950* of deposits toward purchase, lease, or rental of property or

services for personal, family, or household use - 11 U.S.C. § 507(a)(6).

O
Value of Collateral: §$ O
[0 Alimony, maintenance, or support owed to a spouse, former spouse, or child -
O
O
*4

11 US.C. § 507(a)(7).
Taxes or penalties owed to governmental units - 11 U.S.C. § 507(a)(8).
Other - Specify applicable paragraph of 11 U.S.C, § 507(a)( ).

mounts are subject to adjustment on 4/1/01 and every 3 years'thereafter with
respect to cases commenced on or after the date of adjustiient.

Amount of arrearage and other charges at time case filed included in
secured claim, if any: §

7. Credits: The amount of all payments on this claim has been credited and - | Tus Sracg s For Court Use ONLY
deducted for the purpose of making this proof of claim. S
8. Supporting Documents: Attach copies of supporting documents, such as v
promissory notes, purchase orders, invoices, itemized statements of running

accounts, contracts, court judgments, mortgages, security agreements, and evidence REE

of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the documents Ty

are not available, explain. If the documents are voluminous, attach a summary. \ ,
9. Date-Stamped Copy: //To receive #i} acknowledgment of the filing of your claim, o

enclose a stamped, selffaddressed e p§/}«1nd copyﬁf this proof of claim.

any, of the creflitgr or other person authorized to file
:/ Sarah S. Normand

Dafe i i an| itle?{
i igaypttach copy of pewer
4 11 ,DL{ %‘ sst. U.S. Attorney

l IJ!enalzy Jfor preseruégfrauduient claz’n[ Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.
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FORM B10 (Official Form 10) (4/98)

UNITED STATES BANKrUPTCY COURT Southern DiSTRICT OF New York
Name of Debtor ' Case Number
Renco Metals 01-41311
Narhe of Creditor (The person or other entity to whom the debtor owes | [J Check box if you are aware that
money or property): Bureau of Land' Management anyone else has filed a proof of
U.S. Department of the Interior claim ‘?ﬁ“{‘ glo ¥°1-H-c laim. Aftach
e " copy of statement giving
particulars.
Name and address where notices should be sent: g Chec_:k gox if you ha\g? nevEr
. 0 e recetved any notices from the
ij; ice of the SOllCltOI: ] bankruptcy court in this case.
Suite 6201, Federal Building O Check box if the address differs
125 South State Street - from the address on the envelope »
BebndakerCity, UT 84138 (gnqysoy sggy| oYt fhecom T S o o Ui O
Account or other number by which creditor identifies debtor: Check here 1 2/20/02
if this claim Drep a8 previously filed claim, dated:_3 /27 /()2
N )l amends
1. Basis for Claim O Retiree benefits as defined in 11 U.S.C. § 1114(a)
O Goods sold O Wages, salaries, and compensation (fill out below)
O Services performed ‘You rSS # :
O Money loaned : o i _
O Personal injury/wrongful death Unpaid compensation for services performed
O Taxes : ‘
Y0 Other .See attached from o to )
ale €
2. Date debt was incurred: 3. If court judgment, date obtained:
1992-1997 jucement,
4, Total Amount of Claim at Time Case Filed: $ see attached

If all or part of your claim is secured or entitled to priority, also complete Item 5 or 6 below.

O Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement
of all interest or additional charges.

5. Secured Claim. ‘ 6. Unsecured Priority Claim.
O Check this box if your claim is secured by collateral (including a [ Check this box if you have an unsecured priority claim
right of setoff). Amount entitled to priority $
Brief Description of Collateral: [l_S]pe\i:\;fy the F“.O“ty of the cllaxmé $4.300) cared within 50 degs bt
. ages, saiaries, or commissions (up to y ," €armned witnin ays berore
) 0 Real Estate ] Motor Vehlck filing of the bankruptcy petition or cessation of the debtor’s business, whichever
O Other———M is carlier - 11 U.S.C. § 507(2)(3).

Contributions to an employee benefit plan - 11 U.S.C. § 507(a)(4).

Up to $1,950* of deposits toward purchase, lease, or rental of property or
services for personal, family, or household use - 11 U.S.C. § 507(a)(6).

]
]
{J Alimony, maintenance, or support owed to a spouse, former spouse, or child -
O
|
*4

Value of Collateral: $

11 US.C. § 507(a)(7).
Taxes or penalties owed to governmental units - 11 U.S.C. § 507(a)(B).
Other - Specify applicable paragraph of 11 U.8.C. § 507(a)( >

mounts are subject 1o adjustment on 4/1/01 and every 3 years thereafier with
respect to cases commenced on or afier the date of adjustinent.

Amount of arrearage and other charges at time case filed included in
secured claim, if any: $

7. Credits: The amount of all payments on this claim has been credited and This SpAcE 1S FOR- COURT UsE ONLY
deducted for the purpose of making this proof of claim.

8. Supporting Documents: Attach copies of supporting documents, such as
promissory notes, purchase orders, invoices, itemized statements of running -
accounts, contracts, court judgments, mortgages, security agreements, and evidence o Ll
of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the documents T

are not available, explain. If the documents are voluminous, attach a summary, R
9. Date-Stamped Copyt To receive an acknowledgeént of the filing of your claim, R
enclose a stamped,| s¢lf-addresged senyelopg and cgpy|of this proof of claim. k o
Ddte Sign ind print thg nakne gnd title/if any, of the\creditor or other person authorizegto file - (on ‘
this clifirf)(attach copwgf poweof gtt i . oara . Norman
4 \A N/l y sst. U.S. Attorney

Pe!nalty Jor preselyéngﬁaudulent c[a{m: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.
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DAVID N. KELLEY

United States Attorney for the

Southern District of New York

Attorney for the United States of America
By: Sarah S. Normand (SN-2834)
Assistant United States Attorney

86 Chambers Street, Third Floor

New York, NY 10007

Telephone: (212) 637-2709

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre

MAGNESIUM CORPORATION
OF AMERICA,

Debtor.
Chapter 7

Inre
RENCO METALS, INC,,

Debtor.

Case No. 01-14312

Case No. 01-41311

Pg 4 of 25

(Jointly Administered)

SECOND AMENDED PROOF OF CLAIM OF
THE UNITED STATES OF AMERICA ON BEHALF OF
THE UNITED STATES BUREAU OF LAND MANAGEMENT

A. Preliminary Statement

1. This Second Amended Proof of Claim is filed by the United States of America

(the “United States™) at the request of the United States Department of the Interior, Bureau of

Land Management (“BLM”). The Attorney General is authorized to make this Second Amended

Proof of Claim on behalf of the United States.

2. This Second Amended Proof of Claim relates to the liability of debtors
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Magnesium Corporation of America (“MagCorp”) and Renco Metals, Inc. (“Metals”)
(collectively, “Debtors”) for reclamation of federal lands resulting from MagCorp’s mineral
trespasses.

3. This Second Amended Proof of Claim supplements, but does not replace or
revoke, prior Proofs of Claim filed by the United States on behalf of BLM against the Debtors.
B.  Facts

| 4. n 1979, MagCorp’s predecessor-in-interest began mining miﬁeral material from
Section 11, Township 2 North, Rarige 8 West (“Section 117”) pursuant to a lease issued by the
Utah Division of Oil, Ga}s and Mining (“UDOGM”) (Mineral Lease No. 8779).

5. In 1990, MagCorp patented Section 11 and obtained fee simple title thereto.

6. In 1992, MagCorp expanded mining operations in Section 3, Township 2 North,
Range 8 West (“Section 3”). See Annual Report of Mining Operations dated February 2, 1993,
attached hereto as Exhibit A. Section 3 is public land administered by BLM and is not part of
MagCorp’s patent. |

7. Tn 1993, MagCorp reported to UDOGM that it had mined approximately 100,000
tons of mineral material from Section 3 in 1992. See Exhibit A.

8. In 1994, MagCorp reported to UDOGM that it had mined approximately 100,000
tons of mineral material from Section 3 in 1993. See Annual Report of Mining Operations dated
January 14, 1992 [sic], attached hereto as Exhibit B

9. In 1995, MagCorp reported to UDOGM that, in 1994, it had mined 120,000 tons.
of mineral material from Sections 33 and 34 of Township 3 North, Range 8 West (“Section 33”

and “Section 34,” respectively), both of which are public lands administered by BLM. See

2-
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Annual Report of Mining Operations dated January 12, 1995, attached hereto as Exhibit C.

10. In 1996, MagCorp reported to UDOGM that, in 1995, it had mined approximately
170,000 tons of mineral material from Section 33 and Section 4 of Township 2 North, Range 8
West, both of which are public lands administered by BLM. See Annual Report of Mining
Operations dated January 25, 1996, attached hereto as Exhibit D.

11.  In 1997, MagCorp reported to UDOGM that it had mined 129,998 tons of ore or
mineral from Section 33 in 1996. See Annual Report of Mining Operations dated January 23,
1997, attached hereto as Exhibit D. >

12. Between 1992 and 1997, MagCorp mined at least 619,998 tons of mineral
material from public land without a permit from BLM. Had MagCorp obtained the réquisite
permits from BLM to mine this amount of mineral material, MagCorp would have been required
to pay $167,399.46 to BLM in royalties ($.27 per ton (the royalty rate for mineral material) x
619,998 tons = $167,399.46).

13. BLM did not discover MagCofp’s trespasses described herein until September
2003, when UDOGM was conducting reclamation activities and queried whether BLM wanted |
UDOGM to reclaim the BLM land that had been mined by MagCorp.

14.  MagCorp was a closely held corporation wholly owned by Metals ‘and controlled
by Metals and the owners of Metals. Because of significant transfers of assets to Metals and the
owners of Metals, MagCorp was undercapitalized, insolvent on a balance sheet basis, and unable
to pay its debts to the United States. Metals is liable for MagCorp’s debts and obligations to the

United States.
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C. Claim for Trespass

15. The United States hereby asserts a general unsecured claim against Debtors fqr
trespass in the amount of $167,399.46, plus interest.

16. This Second Amended Proof of Claim reflects the known liability of Debtors to
the ’United States on behalf of BLM for the mineral trespasses described herein. The United
States reserves the'right further to amend this claim to assert subsequently discovered liabilities.

17.  This Proof of Claim is without prejudice to any right under 11 U.S.C. § 553 to set
off, against this claim, debts owed (if any) to the Debtors by this or any other federal agency.

Date: April L/b 2004
’ New York, New York

DAVID N. KELLEY

By:

'SARAH S. NORMAND (SN-2834)
Assistant United States Attorney

86 Chambers Street, Third Floor
New York, NY 10007

Tel. (212) 637-2709

Date: April 2004
Salt Lake City, Utah

%gred “Bennett
Attorney-Advisor
United States Department of the Interior
Office of the Solicitor
Suite 6201, Federal Building
125 South State Street
Salt Lake City, UT 84138
Tel. (801) 524-5677
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EXHIBIT A
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f—s —

FORM MR-AR
(Revised 1/91)

STATE OF UTAH
DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS AND MINING
355 West North Temple
3 Triad Center, Suite 350
Salt Lake City, Utah 84180-1203
Telephone: (801) 538-5340
Fax: (801) 359-3940

ANNUAL REPORT OF MINING OPERATIONS

The informational requirements of this form are based on provisions of the
Mined Land Reclamation Act, Title 40-8, Utah Code Annotated 1953, as amended, and
the General Rules as promulgated under the Utah Minerals Regulatory Program. An
operator conducting mining operations under a Notice of Intention must file an annual
operations and progress report (FORM MR-AR) with the Division. ‘

L. GENERAL INFORMATION

1. Report Time Period: From (mo./yr.) 1-92 To (mo./yr.) _12-92

2. DOGM File Number: M / 045/008

3. Mine Name:_ Rowley Magnesium Facility

4.  Mineral(s) Mined: _ Oolites -

5. Legal Description (Location of Lands Affected):

1/4, 1/4, Section _____, Township ___-_, Range

1/4, 1/4, Section ______, Township -, Range

1/4, 1/4, Secﬂbn _ , Township___, Range
6. Name of Operator or Company: __Magnesium Corporation of America
7. Permanent Address: 238 North 2200 West

Salt Lake City, Utah 84116

100247
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F

H 3
2

Company Representative (or designated operator):

Name: __Lee R. Brown B
Title: Vice President

Address: 238 North 2200 West, Salt lake City. Utah 84116
Phone:  801-532-2043

O Please check if any of the above information has changed since
previous year.

MINING AND RECLAMATION

Was the mine active during the past year?  Yes No [

If active, how much ore or mineral was mined? 89,429 tons

How much new or additional acreage was affected during past year?_30 acres

Briefly describe any new or additional surface disturbances that occurred
during the past year. This description should include the type of work
performed, and volume of material moved.

Mining operation was moved to the NW corner of Section 3 TZN R8W.

25 to 30 acres of land were opened to surface mining (upper 3-6 feet).

Qolitic sand is screened and washed. Total volume of material moved
was approximately 100,000 tons.

How much acreage was reclaimed during past year? _approximately 20 acres

Briefly describe the reclamation work performed during the past year. This
description should include methods employed, and an evaluation of the
results. ,

A1l areas were reclaimed using standard reclamation procedures.

100248
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What is the total disturbed acreage at years end? __ 25 to 30 acres

Briefly summarize mining and reclamation planned for the upcoming year.

As mineable oolites are depleted in present mining site. operations
will be moved north. Projected harvest for 1993 will approximate at

100.000 tons. _Standard reclamation procedure will be adhered to.

Section III., "Additional Information" applies only to large mining operations.

~

III. ADDITIONAL INFORMATION

1.

" An updated surface facilities map should be attached if there have been significant

changes since the previous map was submitted.

Any monitoring results or other reports that are required under the terms of the
approved notice of intention should also be attached.

IV. SIGNATURE REQUIREMENT

I hereby certify that the foregoing is true and correct.

MR-AR

Name (Typed or Print): Lee R. Brown

Title of Operator: Vice President

Signature of Operator: | C%j{’ / ,&4_,,\

Date: 2/2/93

100249
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EXHIBIT B
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STATE OF UTAH
DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS AND MINING
355 West North Temple

3 Triad Center, Suite 350 °
Salt Lake City, Utah 84180-1203
Telephone: (801) 538-5340
Fax: (801) 359-3940

ANNUAL REPORT OF MINING OPERATIONS

The informational requirements of this form are based on provisions of the Mined Land
Reclamation Act, Title 40-8, Utah Code Annotated 1953, as amended, and the General Rules as
promulgated under the Utah Minerals Regulatory Program. An operator conducting mining operations
under a Notice of Intention must file an annual operations and progress report (FORM MR-AR) with the

. Division. )
L General Information : : .
1. Report Time Period: From (mo./yr.) __1/93 To (mo./yr.) 12/93
2.  DOGM File Number (Mine No):_# / -045/008 '
3. Mine Name: Rowley Magnesium Facility
4, Mineral(s) Mined (or permitted to mine): __Oolites
5. Type of mine %] Surface Mine  or [0 Underground Mine
‘ 6. Legal Description (Location of Lands Affected): .
1/4, __1/4, Section Township , Range
1/4, 1/4, Section , Township , Range
1/4, 1/4, Section , Township , Range
7. Name of Operator or Company: _Magnesium Corporation of America
8. Permanent Street Address : 238 North 2200 West
City, State, Zip: Salt Lake City, Utah 84116
Phone: . (801) 532-1522
9. Company Representative (or designated operator):

Name: Lee R.. Brown

Title: Vice President

Business Address: 238 North 2200 West

City, State, Zip: Salt Lake City, Utah 84116

Phone: (801) 532-2043

[(] Please check if any of the above information has changed since previous year.

II. Mining and Reclamaﬁon

e .

2.

Was the mine active during the pastyear? Yes[@ No [J

If active, how much ore or mineral was mined? _90,972 tons

100251
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,/-."'3 , . -~ ,_-—’»\,,.'
3. How muc};-addiﬁona] acreage was disturbed durihg the past year? 20 acres

.. Briefly describe any new or additional surface disturbances that occurred
‘ during the past year. This description should include the type of work
performed, and volume of material moved.

Mining operation is continuing in NW corner of Section 3 T2N -R8W.
Approximately 20-25 acres of land was opened to surface mining (upper

3-6 feet). Oolitic sand is screened and washed. Total volume of

umaterial moved was approximately 100,000 tons

5. How much acreage was reclaimed during the past year? 3pproximately 20 acres

6. Briefly describe the reclamation work performed during the past year. This '
description should include methods employed, and an evaluation of the
results.

All areas were reclaimed using standard reclamation procedures.

7. What is the total disturbed acreage at years end? _45-50 acres
8. Briefly summarize any mining and/or reclamation plans for the upcoming
year. ’
0 A ‘ As mineable oolites are depleted in present mining site, operations

will be moved North. Projected harvest for 1994 will approximate

af 100,000 tons. &Standard reclamation procedures will be adherred to.

.

NOTE: Section III., "Additional Information" applies only to large mining operations.

III. Additional Information

1. An updated surface facilities map should be attached if there have been significant changes since the
previous map was submitted.

2. Any monitoring results or other reports that are required under the terms of the épproved notice of
intention should also be attached.

IV. Signature Requirement
I hereby certify that the foregoing is true and correct.

Name (Typed or Print): Lee R, Brown
Title of Operator: Vice President |
‘ Signature of Operator: % ZE f é;t .
K ' Date: Vi /,/‘//72-— |
» . / / .
100252
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° @ Mlounlod

PORM MR-AR
(Revised 12/93)

STATE OF UTAH
DEPARTMENT OF NATURAL RESOURCES _— .
DIVISION OF OIL, GAS AND MINING ”‘} EQE 1
355 West North Temple p—— N
3 Triad Center, Suite 350 1

S

=

e

=

RS

¢ Salt Lake City, Utah 84180-1203 R %
z Telephone: (801) 538-5340 _
" Fax: (801) 359-3940 s

ANNUAL REPORT OF MINING OPERATIONS

The informational requirements of this form are based on provisions of the Mined Land
Reclamation Act, Title 40-8, Utah Code Annotated 1953, as amended, and the General Rules as
promulgated under the Utah Minerals Regulatory Program. An operator conducting mining operations

under a Notice of Intention must file an annual operations and progress report (FORM MR-AR) with the
Division.

L. General Infonﬁation

Report Tinie Period: From (mo./yr.) _ 1/94 To (mo./yr.) __12/94
DOGM File Number (Mine No): M /045 / 008 '
Mine Name: Rowley Magnesium Facility

Miileral(s) Mined (or permitted to mine): Oolites
Type of mine (Z] Surface Mine  or [l Underground Mine
Legal Description (Location of Lands Affected):
1/4, 1/4, Section Range
1/4, 1/4, Section , Township , Range
1/4, 1/4, Section Township , Range
7. Name of Operator or Company: Magnesium Corporation of America
8. Permanent Street Address : 238 North 2200 West
City, State, Zip: Salt lake City. Utah 84116
Phone: (801) 532-1522

o A W

Township

9. Company Representative (or designated operator):
Name: Lee R. Brown
Title: Vice President
Business Address: 238 North 2200 West
City, State, Zip: Salt Lake City, Utah 84116
Phone: | (801) 532-1522

[0 Please check if any of the above information has changed since previous year.

IL. Mining and Reclamation

1. Was the mine active during the past year?  Yes [y] No [

2. If active, how much ore or mineral was mined? 94,385 tons

100254
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How much additional acreage was disturbed during the past year? 15-20 acres

Briefly describe any new or additional surface disturbances that occurred
during the past year. This description should include the type of work
performed, and volume of material moved.

Mining operation has moved into area of new claims. Claims are located in Sections

33 and 34 T3N RBW. 15 to 20 acres were opened to surface mining {upper 3 - 6 feet).

Oolitic sand is screened and washed. Total volume of material moved was 120.000 tons.

5. How much acreage was reclaimed during the past year? Approximately 10 - 15 acres.
6: Briefly describe the reclamation work performed during the past year. This
description should include methods employed, and an évaluation of the
results.

A1l areas were reclaimed using standard reclamation procedures,

~

7. What is the total disturbed acreage at years end? 60 - 65 acres.

8. Briefly summarize any mining and/or reclamation plans for the upcoming
year.

:C'é?ﬁ‘

As mineable oolites are depleted in present mining site, operations will move north.

R

Projected harvest for 1995 will approximate at 100,000 tons. Standard reclamation

procedures will be adhered to.

S

e}

i

NOTE: Section III., "Additional Information" applies only to large mining operations.

| III. Additional Information

1. An updated surface facilities map should be attached if there have been significant changes since the
previous map was submitted.

2. Any monitoring results or other reports that are required under the terms of the approved notice of
intention should also be attached.

IV. Signature Requirement

I hereby certify that the foregoing is true and correct.
Name (Typed or Print): Lee R. Brown
Title of Operator: Vice President
Signature of Operator: A ' C%gp /g K,ﬂ,‘/—/‘“

Date: - / / / Z/ 745
_ /' /

2. 1002CS
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FORM MR-AR
(Revised 12/93)

STATE OF UTAH
DEPARTMENT OF NATURAL RESOURCES
DIVISION OF OIL, GAS AND MINING
355 West North Temple
" 3 Triad Center, Suite 350
Salt Lake City, Utah 84180-1203
Telephone: (8(01) 538-5340
Fax: (801) 359-3940

ANNUAL REPORT OF MINING OPERATIONS ’

The informational requirements of this form are based on provisions of the Mined Land

. Reclamation Act, Title 40-8, Utah Code Annotated 1953, as amended, and the General Rules as

Promulgated under the Utah Minerals Regulatory Program. An operator conducting mining operations

under a Notice of Intention must file an annual operations and progress report (FORM MR-AR) with the
Division.

1. General Information ‘
Report Time Period: From (mo./yr.) 1/95 To (mo./yr.)___12/95

DOGM File Number (Mine No.): __M/(45/008
Min Name:___._Rowlev Magnesium Facility

Mineral(s) Mined (or permitted to mine): Qolites

Type of mine - B Surface Mine or & Underground Mine
Legal Description (Location of Lands Affected):

V4, V4, Section, . Township .Range :

R

Ya, 4, Section . Township . Range

Va, Y4, Section . Township .Range

7. Name of Operator or Company: Magnesium Corporation of America

R, Permanent Street Address: 238 North 2200 West.

City, State, Zip: Salt Lake City, Utah 84116

Phone: (801) 532-]52_2

9: Company Representative (or designated operator):
Name: . Lee R. Brown

Title: : Vice President

Business Address: 238 North 2200 West

City, State, Zip: Salt Lake City, Utah 84116

Phone: (801) 532-1522

0 Please check if any of the above information has changed since previous year.

1L Mining and Reclamation
1. Was the mine active during the past year? YesE NoO
2. If active, how much ore or mineral was mined?___ 133,728 tons

10025%
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3, How much additional acreage was disturbed during the past year‘.’é‘r > _
4. Briefly describe any new or additional surface disturbances that occurred during the past

year. This description should include the type of work performed. and volume of material
moved.
Mining in 1995 occurred in Sections 33T3N R8W and Section 4T2N R§W.,

andwashed Total volume of mater:al moved was about 170.000 (ons.

n

How much acreage was reclaimed during the past year? Approximately 12 - 15 acres

6. Briefly describe the reclamation work performed during the past year, This description
should include methods employed, and an evaluation of the results.
All areas were reclaimed using standard reclamation procedures.

7. What is the total disturbed acreage at years end? 35 acres

Briefly summarize any mining and/or reclamation for the upcoming year.

Operations are currently moving west by northwest in the SW quarter section

of Section 33, Projected harvest in 1996 is 150.000 tons, Sldl'lddrd reclamation

nrocedures w1l] be adhered to,

NOTE: Section I1I., "Additional Information” applies only to large mining operations.
111. Additional Information
1. An updated surface facilities map should be attached if there have been si gnificant changes

since the previous map was submitted.

2. Any monitoring results or other reports that are required under the terms of the approved
notice of intention should also be attached.

IV, Signature Requirement

I hereby certify that the foregoing is true and correct.

Name (Typed or Print): Lee R.Brown
Title of Operator: Vice President y
Signature of Operator: . F B —

Date: ; {/ ﬁ

100238
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FORM MR-AR

(Revised 6/96)
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STATE OF UTAH IMECEIVER
DEPARTMENT OF NATURAL RESOURCES  [i1// (= —l |
DIVISION OF OIL, GAS AND MINING ‘ 1 | 1
1594 West North Temple Suite 1210 7 M =
| PO Box 145801 P |
Salt Lake City, Utah 84114-5801 b T & NINING

Telephone: (801) 538-5291

Fax: (801) 359-3940

ANNUAL REPORT OF MINING OPERATIONS

The informational requirements of this form are based on provisions of the Mined Land Reclamation Act,
Title 40-8, Utah Code Annotated 1953, as amended, and the General Rules as promulgated under the Utah Minerals
Regulatory Program. An operator conducting mining operations under a Notice of Intention must file an annual
operations and progress report (FORM MR-AR) with the Division.

I General Information
1. Report Time Period: From (mo./yr.) _1/96 To (mo./yr.) _12/96
2. DOGM File Number (Mine No):_ M /045 / 008
3. Mine Name: Rowley Magnesium Facility
4. Mineral(é) ‘Mined (or permitted to min=): Oolites
5. Type of mine &) Surface Mine  or O Underground Mine
6. Legal Description (Location of Lands Affected):

_NW_1/4, SW__1/4, Section 33

, Range _ 8W
, Range

, Township 3N
1/4, 1/4, Section
1/4, 1/4, Section

,  Township

, Township __ , Range

7. Name of Operator or Company: Magnesium Corporation of 2merica
8. Permanent Street Address: 238 North 2200 West
City, State, Zip: Salt Lake City, Utah 84116
Phore: (801) 532-2043
9. Company Representative (or designated operator):
Name: Iee R. Brown
Title: Vice President
Business Address: 238 North 2200 West
_ City, State, Zip: Salt Lske City, Utah 84116
Phone: (801) 532-2043
J  Please check if any of the above information has changed since previous year.
II. Mining and Reclamation
1. Was the mine active during the past year?  Yes . No [J
2. If active, how much ore or mineral was mined? 129,998 tons

- | ' 100265
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3. How much additional acreage was disturbed durihé the past year? @bout 30 acres.

4. Briefly describe any new or additional surface disturbances that occurred
' during the past year. This description should include the type of work ~
performed, and volume of material moved,
' Mining in 1996 in Section 33, \W 1/4, SW 1/4, in claims: 33-4,
33-3, 33-1 '

5. How much acreage was reclaimed during the past year? _about 15 acres

6. Briefly describe the reclamation work performed during the past year. This

description should include methods employed, and an evaluation of the results.
Used standard procedures.

7. What is the total disturbed acreage at years end? ___about 65 acres.

8. Briefly summarize any mining and/or reclamation plans for the upcoming year.
' There will be a small amount taken from Sec 32 - alternative sources

are being considered. Projected for an entire years operation
% would be about 120,000 tons - standard reclamation procedures.

NOTE: Section III., "Additional Information" applies only to large mining operations.

OI. Additional Information

1. An updated surface facilities map should be attached if there have been significant ckanges since the previous
map was submitted. '

!\)

Any monitoring results or other reports that are required under the terms of the approved notice of intention

should also be attached.

IV. Signature Requivement

I hereby certify that the foregoing is true and correct.

Name (Typed or Print): Lee R. Brown

Title of Operator: Vice President ,

. Signature of ‘Operator: M

7
Q-R _ | Date: ;/j_?/ff

100266
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ORIGINAL

JAMES B. COMEY

United States Attorney for the

Southern District of New York

Attorney for the United States of America
By: Edward Chang (EC-8218)

Assistant United States Attorney

33 Whitehall Street -- 8th floor

New York, NY 10004

Telephone: (718) 422-5628

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

x  Chapter 11
In re :

MAGNESIUM CORPORATION : Case No. 01-14312 (REG)
OF AMERICA, :

Debtor.
X

REQUEST FOR PAYMENT OF ADMINISTRATIVE EXPENSES
OF THE UNITED STATES BUREAU OF LAND MANAGEMENT

A. Preliminary Statement

1. This request for payment of administrative expenses ("Request") is filed by the
United States at the request of the United States Bureau of Land Management ("BLM"). The
Attorney General is authorized to make this Request on behalf of the United States. This
Request relates to:

(a) the liability of debtor Magnesium Corporation of America (“MagCorp™) and
debtor Renco Metals, Inc, ("Metals"; collectively, "Debtors") for reclamation of federal lands
required pursuant to a right-of-way grant, serial number U-54897, and

(b) the liability of the Debtors for unpaid rent on ROW U-54897.
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B. Facts

2. In 1986, Amax Mégncsium, Inc. ("Amax"), a predecessor in interest to
MagCorp, received from BLM a right-of-way grant ("ROW"), serial number U-54897, to
construct a canal and evaporative ponds (“Knolls Facility”) on property owned by the United
States and managed by the BLM.

3. ROW U-54897 requires MagCorp to pay rent in advance on an annual basis.
By letter dated January 29, 2002, MagCorp was informed that rent was past due for calendar year
2002 in the amount of $68,969.96. That amount remains due and owing.

4. ROW U-54897 further provides: "Prior to abandonment of the grant, the
holder shall contact the Authorized Officer to arrange a joint inspection of the grant area. The
inspection will be held to agree on an acceptable abandonment and rehabilitation plan. The
Authorized Officer must approve the plan in writing prior to the holder commencing any
abandonment and rehabilitation activities."

5. ROW U-54897 covers an area of 53,448.48 acres. Facilities constructed on the
site include approximately 30 miles of ditches and canals, 35 miles of roads, dikes surrounding
over 16,000 acres of evaporation ponds, a brine storage reservoir originally designed to hold 250
million gallons of brine with approximately 8% magnesium, five separate pumping stations on
metal structures, a combined shop and office building, two above-ground fuel storage tanks with
underground pipelines going to four of the five pumps, and a number of gates and structures
designed to control the flow of brine.

6. From 1987 to 2000, brine was pumped into the evaporation ponds and

concentrated through solar evaporation to a final product containing approximately 8%
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magnesium. During this process, various salts (primarily sodium chloride) were deposited into
the ponds.

7. The Knolls Facility is located adjacent to Interstate 15 on the south and is
bounded on the north by a bombing range managed by the United States Air Force. Much of the
area included within the facility consists of mud flats that, prior to the construction of the facility,
offered limited public access. The mud flats are saturated with brine, and generally will not
support vehicular travel when the surface is wet.

8. Now, access to the facility is restricted by three locked gates. However, the
public can and has been able to drive around these gates. The roads within the facility have no
barriers to prevent anyone driving on to the areas of the mud flats or into the open ditches. These
publicly accessible roads make it possible for the public to access the mud flat area more than 6
miles away from assistance. These roads also potentially provide access to the Air Force
bombing range, the elevated metal structures supporting the pumps, and the pond areas.
Excavations have been made in salt deposited in the solar pond areas, and the south brine storage
reservoir has been freshly excavated leaving an irregular surface.

9. MagCorp is a closely held corporation owned wholly by Metals and controlled
by Metals and the owners of Metals. Because of significant transfers of assets to Metals and the
owners of Metals, MagCorp is undercapitalized, insolvent on a balance sheet basis, and unable to
pay its debts to the United States. Metals is liable for MagCorp's debts and obligations to the

United States.
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C. Claim for Unpaid Rent

10. The United States hereby requests payment of the unpaid rent as described in
paragraph 3 as an administrative expense.

D. Claim for Reclamation

11. Inits present condition, the Knolls Facility presents a threat to public health
and safety. Such threats include, but are not limited to, open ditches, elevated pump structures
with compromised safety railings, roads without engineered barriers to keep one from driving into
dangerous conditions, excavated pond areas with unstable conditions, and abandoned equipment.
Although the debtors have placed a sign on the main access gate indicating that the area is
dangerous and that access is restricted to authorized personnel, the gates do not adequately
restrict access to the facility.

12. The reclamation requirements for ROW U-54897 include, without limitation,
reclamation relating to ditches and berms developed during ditch construction, exterior dikes of
the evaporation ponds, interior dikes of the evaporation ponds, brine storage ponds, removal of
structural facilities, roads, and reestablishment of cadastral survey monuments. BLM's cost
estimate for the reclamation is $6,051,640.

13. Certain statutory and regulatory obligations of the Debtors, including the
Debtors' reclamation obligations under ROW U-54897, are mandatory injunctive obligations that
are not dischargeable under the Bankruptcy Code. The Debtors, including any successor to
MagCorp or Metals, must comply with such mandatory injunctive obligations.

14. In the alternative, the United States asserts on a protective basis that the

cost of the Debtors' compliance with their liabilities for injunctive relief as set forth above is an
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administrative expense of the estate. See United States v. LTV Corp. (In re Chateaugay Corp.),

944 F.2d 997, 1009-10 (2d Cir. 1991) ("[R]esponse costs for post-petition remedial action

qualify as administrative expenses."). This Request is filed in protective fashion to protect the

United States’ rights with respect to mandatory injunctive obligations of the Debtors, and the

United States reserves the right to take future actions to enforce any such obligations. Nothing in

this Request constitutes an election of remedies or a waiver of any rights of the United States.

E. Conclusion

15. This Request reflects the known liability of the Debtors to the United States

on behalf of the BLM. The United States reserves the right further to amend this Request to

assert subsequently discovered liabilities. This Request is without prejudice to any right under

11 U.S.C. § 553 to set off, against this claim, debts owed (if any) to the Debtors by this or any

other federal agency.

Dated: February 18, 2003
New York, NY

Respectfully submitted,

JAMES B. COMEY
United States Attorney for the
Southern District of New York

@M e~

EDWARD CHANG (EC-8218)
Assistant United States Attoefiey
33 Whitehall Street -- 8th floor
New York, New York 10004
Tel. (718) 422-5628




